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TIJAM, J.:

Before Us is a Petition for Certiorari[1] filed by Eldred Palada Tumbocon (petitioner) assailing the Resolution[2]
dated August 10, 2017 and the Resolution[3] dated November 10, 2017 of the Sandiganbayan in
SB-17-CRM-0059-0062, denying petitioner's Motion to Dismiss the case on the ground of inordinate delay.

The antecedent facts

Sometime in the year 2007, an anonymous complaint was filed against the petitioner with the Office of the
Ombudsman docketed as CPL-C-07-1600 for fact-finding investigation.[4]

On August 28, 2009, the fact-finding investigation of the Field Investigation Office (FIO) was concluded with the
filing of a formal complaint against the petitioner for violation of Section 2 of Republic Act (R.A.) No. 1379[5],
in relation to Section 8 of R.A. No. 3019[6], Article 172 in relation to Article 171 (4) of the Revised Penal Code
(RPC)[7] and Section 8, in relation to Section 11 of the Code of Conduct and Ethical Standards for Public
Officials, Serious Dishonesty, Grave Misconduct and Conduct Prejudicial to the Best Interest of the Service.[8]

On April 6, 2010, the Office of the Deputy Ombudsman for Luzon conducted the preliminary investigation and
ordered the petitioner and his wife Camila, to submit their counter-affidavits.[9]

On May 21, 2010, the Office of the Deputy Ombudsman received the Joint Counter-Affidavit of the petitioner and
his wife.[10]

On March 11, 2013, the GIPO II Irmina H. Bautista found probable cause against the petitioner for 8 counts of
Perjury. On December 22, 2014, Ombudsman Conchita Carpio-Morales approved the resolution.[11]

Petitioner sought the reconsideration of the resolution, however, on March 6, 2015, the same was denied.[12]

On April 22, 2016, the Office of the Special Prosecutor drafted four (4) informations for Perjury. The said
informations were filed on January 23, 2017 before the Sandiganbayan.[13]

On February 23, 2017, petitioner filed a Motion to Dismiss[14] seeking to dismiss the criminal cases for Perjury
on the ground of inordinate delay.[15]

On August 10, 2017, the Sandiganbayan issued a Resolution denying the motion to dismiss and held that there is
no inordinate delay. The Sandiganbayan found that the following periods should be excluded:

a. The time spent by the FIO in issuing the subpoena duces tecum to several government agencies/offices, and
the receipt of the certifications and letters by the FIO from November 13, 2007 to March 3, 2009, or one (1)
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year, three (3) months and eighteen (18) days[16];
b. The period from April 6, 2010 to May 23, 2012, or two (2) years, one (1) month and seventeen (17) days,
should likewise be excluded since it was attributable to the petitioner and his wife for failing to submit their
counter-affidavit and their option to adopt the counter-affidavit they filed in the administrative case[17];
c. The period from May 23, 2012 to December 22, 2014, or two (2) years, six (6) months and twenty-nine (29)
days is excusable as they were used by the Office of the Deputy Ombudsman to thoroughly study the case[18];
d. The period from December 22, 2014 to February 26, 2015, or two (2) months and four (4) days, is
attributable to the petitioner for seeking reconsideration of the resolution finding probable cause to indict
him[19]; and,
e. The period of one (1) year, seven (7) months and nineteen (19) days is justified because the resolution of the
motion for reconsideration was thoroughly reviewed by the Ombudsman.[20]

The Sandiganbayan found that the delay of five (5) years, six (6) months, and twenty-nine (29) days can hardly be
considered as inordinate, capricious, oppressive and vexatious.[21]

Aggrieved, petitioner filed a motion for reconsideration of the Sandiganbayan's Resolution dated August 10,
2017. However, the same was also denied. Hence, this petition.

Issue

Whether or not there is inordinate delay that violated petitioner's constitutional right to a speedy disposition of a
case.

Petitioner's Arguments

Petitioner claimed that the delay of 10 years from the time an anonymous complaint was filed against him until
the filing of four (4) informations against him before the Sandiganbayan constitutes inordinate delay which
violated his constitutional right to a speedy disposition of cases. Petitioner further asserted that the cases against
him only involved his alleged untruthful statements in his Statement of Assets, Liabilities and Net Worth
involving a real property registered in 1995, a motor vehicle purchased in 2000 and a business interest registered
in 2000.[22] The issues in the formal complaint were not complex and is within the expertise of the Office of the
Ombudsman, hence a delay of 10 years cannot be considered as justified.

On the other hand, the People of the Philippines, through the Office of the Special Prosecutor, argued that there is
no inordinate delay in which it amounted to a violation of petitioner's constitutional right to a speedy disposition
of his case. Petitioner has merely shown a mere mathematical reckoning of the period that lapsed during the
fact-finding and preliminary investigation of his cases before the Office of the Ombudsman. Further, the People
claimed that petitioner failed to assert his right to speedy disposition of his case before the Office of the
Ombudsman.

The Court's ruling

The petition is meritorious.

The Constitution provides that:

Section 16. All persons shall have the right to a speedy disposition of their cases before all judicial,
quasi-judicial or administrative bodies.

The right to a speedy disposition of a case, is deemed violated when the proceeding is attended by vexatious,
capricious, and oppressive delays; or when unjustified postponements of the trial are asked for and secured, or
when without justifiable cause, a long period of time is allowed to lapse without the party having his case
tried.[23] Inordinate delay in the resolution and termination of a preliminary investigation will result in the
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dismissal of the case against the accused. Delay, however, is not determined through mere mathematical
computation but through the examination of the facts and circumstances peculiar in each case.[24]

In resolving cases involving inordinate delay this Court has been adopting the "balancing test" to determine
whether the defendant's right to speedy disposition of cases has been violated. The four-fold factors are: (1) the
length of the delay; (2) the reason for the delay; (3) the defendant's assertion or non-assertion of his right; and (4)
the prejudice to defendant resulting from the delay.[25] However, none of these factors is either necessary or
sufficient condition, they must be considered together with other relevant circumstances.[26] The totality of the
particular facts peculiar to a case must be determined and weighed.

As held in the case of Marialen C. Corpuz, et. al., v. The Sandiganbayan, et al.[27]:

xxxPrejudice should be assessed in the light of the interest of the defendant that the speedy trial was designed
to protect, namely: to prevent oppressive pre-trial incarceration; to minimize anxiety and concerns of the
accused to trial; and to limit the possibility that his defense will be impaired. Of these, the most serious is the
last, because the inability of a defendant adequately to prepare his case skews the fairness of the entire system.
There is also prejudice if the defense witnesses are unable to recall accurately the events of the distant past.
Even if the accused is not imprisoned prior to trial, he is still disadvantaged by restraints on his liberty and by
living under a cloud of anxiety, suspicion and often, hostility. His financial resources may be drained, his
association is curtailed, and he is subjected to public obloquy.

Delay is a two-edge sword. It is the government that bears the burden of proving its case beyond reasonable
doubt. The passage of time may make it difficult or impossible for the government to carry its burden. The
Constitution and the Rules do not require impossibilities or extraordinary efforts, diligence or exertion from
courts or the prosecutor, nor contemplate that such right shall deprive the State of a reasonable opportunity of
fairly prosecuting criminals. As held in Williams v. United States, for the government to sustain its right to try
the accused despite a delay, it must show two things: (a) that the accused suffered no serious prejudice beyond
that which ensued from the ordinary and inevitable delay; and (b) that there was no more delay than is
reasonably attributable to the ordinary processes of justice.

Closely related to the length of delay is the reason or justification of the State for such delay. Different weights
should be assigned to different reasons or justifications invoked by the State. For instance, a deliberate attempt
to delay the trial in order to hamper or prejudice the defense should be weighted heavily against the State.
Also, it is improper for the prosecutor to intentionally delay to gain some tactical advantage over the defendant
or to harass or prejudice him. On the other hand, the heavy case load of the prosecution or a missing witness
should be weighted less heavily against the State. Corollarily, Section 4, Rule 119 of the Revised Rules of
Criminal Procedure enumerates the factors for granting a continuance.[28] (Emphasis Ours)

In this case, sometime in 2007, an anonymous complaint was filed against herein petitioner. On August 28, 2009,
the fact-finding investigation of the FIO was concluded by the filing of a formal complaint against the petitioner
for violation of Section 2 of R.A. No. 1379[29], in relation to Section 8 of R.A. No. 3019[30], Article 172 in
relation to Article 171 (4) of the RPC[31] and Section 8, in relation to Section 11 of the Code of Conduct and
Ethical Standards for Public Officials, Serious Dishonesty, Grave Misconduct and Conduct Prejudicial to the Best
Interest of the Service.[32]

It took the FIO around 2 years to conclude its fact-finding investigation. As held in the recent case of Cesar Matas
Cagang v. Sandiganbayan[33], the fact-finding investigation conducted by the Office of the Ombudsman should
be separate and distinct from the preliminary investigation for purposes of determining whether there was
inordinate delay, to wit:

When an anonymous complaint is filed or the Office of the Ombudsman conducts a motu proprio fact-finding
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investigation, the proceedings are not yet adversarial. Even if the accused is invited to attend these
investigations, this period cannot be counted since these are merely preparatory to the filing of a formal
complaint. At this point, the Office of the Ombudsman will not yet determine if there is probable cause to
charge the accused.

This period for case build-up cannot likewise be used by the Office of the Ombudsman as unbridled license to
delay proceedings. If its investigation takes too long, it can result in the extinction of criminal liability through
the prescription of the offense.

Considering that fact-finding investigations are not yet adversarial proceedings against the accused, the period
of investigation will not be counted in the determination of whether the right to speedy disposition of cases was
violated. Thus, this Court now holds that for the purpose of determining whether inordinate delay exists, a case
is deemed to have commenced from the filing of the formal complaint and the subsequent conduct of the
preliminary investigation. In People v. Sandiganbayan, Fifth Division, the ruling that fact-finding
investigations are included in the period for determination of inordinate delay is abandoned.

Thus, the 2 years spent for the fact-finding investigation prior to the filing of the formal complaint should be
excluded from determining whether inordinate delay was incurred.

On August 28, 2009, a formal complaint was filed against the petitioner. On April 6, 2010, the Office of the
Deputy Ombudsman for Luzon conducted the preliminary investigation.[34] On March 11, 2013, the GIPO II
Irmina H. Bautista (GIPO II Bautista) found probable cause against the petitioner for 8 counts of Perjury. On
December 22, 2014, Ombudsman Conchita Carpio-Morales approved the resolution.[35]

It took 5 years, 3 months and 24 days to conclude the preliminary investigation and for the Ombudsman to
approve the resolution of GIPO II Bautista. The said period for determining probable cause for a case of perjury is
beyond the reasonable period of ninety (90) days to determine probable cause.[36] The purpose of a preliminary
investigation is only to determine whether there are reasonable grounds to believe that petitioner should be held
for trial or not. It bears stressing that this case involves only the petitioner and his SALNs regarding an alleged
undeclared real property, motor vehicle, and a business interest. Certainly, this does not involve a complicated and
complex issue that would require the painstaking scrutiny and perusal of the Ombudsman. Thus, the period of 5
years, 3 months and 24 days to resolve a simple case of perjury is clearly an inordinate delay, blatantly
intolerable, and grossly prejudicial to the constitutional right of speedy disposition of cases.

Further, the motion for reconsideration of the petitioner seeking the reversal of GIPO II Bautista's resolution was
finally denied by the Office of the Ombudsman on June 4, 2015. However, it took the Ombudsman a period of 1
year, 7 months and 19 days just to file the Informations for perjury.

Clearly, the petitioner was prejudiced because of the inordinate delay of the Ombudsman in having the petitioner's
case tried within a reasonable time. A total period of 6 years, 11 months and 13 days cannot be said, in any
standard, as reasonable, for resolving a simple case of perjury that does not involve millions of pesos and
numerous accused.

As held in the case of Casiano A. Angchangco, Jr., v. The Hon. Ombudsman[37], a violation of petitioner's right
to speedy disposition of cases warrants the dismissal of criminal cases against him.

WHEREFORE, premises considered, the Petition for Certiorari is GRANTED. The Resolutions dated August 10,
2017 and November 10, 2017 of the Sandiganbayan in SB-17-CRM-0059-0062 are hereby REVERSED and SET
ASIDE. The criminal complaint filed against Eldred Palada Tumbocon, docketed as OMB-L-C-10-0161-B is
hereby DISMISSED.
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SO ORDERED.

Bersamin,[*](Acting Chairperson), and Jardeleza, JJ., concur.
Del Castillo[**] and Gesmundo, JJ.,[***] on official leave.

[*] Designated Acting Chairperson per Special Order No. 2606 dated October 10,2018.

[**] On official leave.

[***] Designated Additional Member per Special Order No. 2607-A dated October 24, 2018.

[1] Rollo, pp. 3-49.

[2] Penned by Associate Justice Karl B. Miranda with Associate Justices Rodolfo A. Ponferrada and Bayani H.
Jacinto, concurring, while Associate Justices Michael Frederick L. Musngi and Edgardo M. Caldona, dissenting.
Id. at 64-83.

[3] Id. at 136-141.

[4] Id. at 5 and 65.

[5] AN ACT DECLARING FORFEITURE IN FAVOR OF THE STATE ANY PROPERTY FOUND TO HAVE
BEEN UNLAWFULLY ACQUIRED BY ANY PUBLIC OFFICER OR EMPLOYEE AND PROVIDING FOR
THE PROCEEDINGS THEREFOR.

xxxx

Section 2. Filing of petition. Whenever any public officer or employee has acquired during his incumbency an
amount of property which is manifestly out of proportion to his salary as such public officer or employee and
to his other lawful income and the income from legitimately acquired property, said property shall be
presumed prima facie to have been unlawfully acquired. The Solicitor General, upon complaint by any
taxpayer to the city or provincial fiscal who shall conduct a previous inquiry similar to preliminary
investigations in criminal cases and shall certify to the Solicitor General that there is reasonable ground to
believe that there has been committed a violation of this Act and the respondent is probably guilty thereof,
shall file, in the name and on behalf of the Republic of the Philippines, in the Court of First Instance of the city
or province where said public officer or employee resides or holds office, a petition for a writ commanding
said officer or employee to show cause why the property aforesaid, or any part thereof, should not be declared
property of the State: Provided, That no such petition shall be filed within one year before any general election
or within three months before any special election.

[6] ANTI-GRAFT AND CORRUPT PRACTICES ACT.

xxxx

Section 8. Dismissal due to unexplained wealth. If in accordance with the provisions of Republic Act
Numbered One thousand three hundred seventy-nine, a public official has been found to have acquired during
his incumbency, whether in his name or in the name of other persons, an amount of property and/or money
manifestly out of proportion to his salary and to his other lawful income, that fact shall be a ground for
dismissal or removal. Properties in the name of the spouse and unmarried children of such public official may
be taken.into consideration, when their acquisition through legitimate means cannot be satisfactorily shown.
Bank deposits shall be taken into consideration in the enforcement of this section, notwithstanding any
provision of law to the contrary.
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[7] Article 172 – Falsification by private individual and use of falsified documents.
Article 171 – Falsification by public officer, employee of notary or ecclesiastic minister.

xxxx

(4) Making untruthful statements in a narration of facts;
xxxx

[8] Rollo, p. 67-68.

[9] Id. at 68.

[10] Id.

[11] Id. at 69.

[12] Id.

[13] Id. at 70.

[14] Id. at 50-63.

[15] Id. at 70.

[16] Id. at 75.

[17] Id. at 76.

[18] Id.

[19] Id. at 77.

[20] Id.

[21] Id. at 78.

[22] Id. at 37.

[23] Juanito Victor C. Remulla v. Sandiganbayan, et. al., G.R. No. 218040, April 17, 2017.

[24] Cesar Matas Cagang v. Sandiganbayan, et. al., G.R. No. 206438 & 206458, July 31, 2018.

[25] People v. Sandiganbayan, et. al., 791 Phil. 37, 53 (2016).

[26] Remulla v. Sandiganbayan, supra note 23.

[27] 484 Phil. 899 (2004).

[28] Id. at 918-919.

[29] AN ACT DECLARING FORFEITURE IN FAVOR OF THE STATE ANY PROPERTY FOUND TO
HAVE BEEN UNLAWFULLY ACQUIRED BY ANY PUBLIC OFFICER OR EMPLOYEE AND
PROVIDING FOR THE PROCEEDINGS THEREFOR.

xxxx

Section 2. Filing of petition. Whenever any public officer or employee has acquired during his incumbency an
amount of property which is manifestly out of proportion to his salary as such public officer or employee and
to his other lawful income and the income from legitimately acquired property, said property shall be
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presumed prima facie to have been unlawfully acquired. The Solicitor General, upon complaint by any
taxpayer to the city or provincial fiscal who shall conduct a previous inquiry similar to preliminary
investigations in criminal cases and shall certify to the Solicitor General that there is reasonable ground to
believe that there has been committed a violation of this Act and the respondent is probably guilty thereof,
shall file, in the name and on behalf of the Republic of the Philippines, in the Court of First Instance of the city
or province where said public officer or employee resides or holds office, a petition for a writ commanding
said officer or employee to show cause why the property aforesaid, or any part thereof, should not be declared
property of the State: Provided, That no such petition shall be filed within one year before any general election
or within three months before any special election.

[30] ANTI-GRAFT AND CORRUPT PRACTICES ACT.

xxxx

Section 8. Dismissal due to unexplained wealth. If in accordance with the provisions of Republic Act
Numbered One thousand three hundred seventy-nine, a public official has been found to have acquired during
his incumbency, whether in his name or in the name of other persons, an amount of property and/or money
manifestly out of proportion to his salary and to his other lawful income, that fact shall be a ground for
dismissal or removal. Properties in the name of the spouse and unmarried children of such public official may
be taken into consideration, when their acquisition through legitimate means cannot be satisfactorily shown.
Bank deposits shall be taken into consideration in the enforcement of this section, notwithstanding any
provision of law to the contrary.

xxxx

[31] Article 172 – Falsification by private individual and use of falsified documents.
Article 171 – Falsification by public officer, employee of notary or ecclesiastic minister

xxxx

(4) Making untruthful statements in a narration of facts;

xxxx

[32] Rollo, p. 67-68.

[33] Supra, note 24.

[34] Rollo, p. 68.

[35] Id. at 69.

[36] People v. Sandiganbayan, et. al., 723 Phil. 444 (2013).

[37] 335 Phil. 766 (1997).
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