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PUNO, J.:

Not only did the accused rape his daughter-in-law, Rhodora, five times in her home where she welcomed him to
stay. He did the dastardly acts before the eyes of Rhodora's two-year old daughter who could not fully
comprehend the suffering of her mother. In one instance, the accused even put the crying toddler on his back to
play horse while he straddled and ravaged her mother. The moral depravity is unspeakable and the law will be
applied in al its severity upon the accused.

On April 30, 1999, the accused Elona was charged with five counts of rape in five separate informations, which
were similarly worded except for the dates of commission of the crime, viz:

“At the instance of the private complainant RHODORA ELONA y CAPUNO, in a sworn complaint filed with
the Municipa Tria Court of Pila, Laguna, the undersigned Assistant Provincial Prosecutor of Laguna, hereby
accuses BENIGNO ELONA y BAUTISTA, of the crime of “RAPE,” committed as follows:

That on or about February 15, 1999, in the Municipality of Pila, Province of Laguna, and within the
jurisdiction of this Honorable Court, the above-named accused, with lewd designs and by means of force and
intimidation, did then and there willfully, unlawfully and feloniously have carna knowledge of one
RHODORA ELONA y CAPUNO, his daughter-in-law, against her will and consent.”

CONTRARY TO LAW."[1]
The accused pleaded not guilty to all five charges. Trial ensued.

The records show that the victim, Rhodora Elona, is married to Luisito Elona. She lives in Barangay Bulilan
Norte, Pila, Laguna, with Luisito and their two and a half year old child, Charamay. In January 1999, Luisito’s
father, the accused Benigno, started living with Rhodora's family. Benigno is a widower. He had just been
released on January 6, 1999 from imprisonment for homicide.

On February 15, 1999, Rhodora was home with Charamay and the accused. Luisito was at work, pushing cart on
the railway. At about 8:00 am., while Rhodora was in their kitchen, the accused poked a knife at her neck. He
threatened to kill her if she did not give in to his carnal desire. In the words of Rhodora, “ Gustong matikman niya
(the accused) ang katawan ko at gusto niyang maranasan ang gumamit sa akin.” He tore off her blouse and forced
her to go to the sleeping area. She was afraid that the accused might kill her as he had previously confided to her
that he used to kill. She went to the sleeping area where Charamay sat. She was made to sit on the floor. He forced
her to remove her short pants, but she refused. Thus, he pulled it down himself and took off her panty. The
accused knelt in front of her, spread a blanket on the floor and compelled her to lie down. She did as told. He
stood up, removed his short pants and brief, spread Rhodora's legs and removed her bra. All the while, he was
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holding the knife in his left hand. He then did a pumping movement and inserted his penis into Rhodora’s private
part. She felt pain, cried and tried to free herself, but to no avail. He also mashed, sucked, and kissed both her
breasts. He then removed himself on top of her and licked her vagina. Afterwards, he went on top of her again and
consummated another coitus. All this time, Charamay sat beside Rhodora and cried. When the accused noticed
Charamay crying, he put her on his back and told her to play “kabayu-kabayuhan” while the accused still lay on
top of Rhodora. Charamay asked Rhodora, “Nanay Doray, anong gagawa Lolo Bining?’, but she could not
answer her as she was too young to understand. Afterwards, he placed Charamay beside Rhodora. He then got up
and told her he was done. Rhodora changed her clothes when the accused stepped out of the house. That night,
when Luisito came home, Rhodora did not tell him the tragedy that befell her during the day for fear that the
accused would kill her and Charamay. Whenever she and Luisito talked, the accused would gesture like he was
strangling and boxing Charamay, and would even poke aknife at Charamay’ s neck.

On February 20, 1999, the accused repeated the sexual assault on Rhodora. It was about 10:00 in the morning.
Again, her husband was not home as he was out working. On February 27, at about 12:00 noon, he penetrated her
for the third time. He again unleashed his bestiality on her on March 5, 1999 at 7:00 am. Finaly, on March 17,
1999, at about 10:00 am., he again satisfied his lust on her. All these rape incidents happened in her own abode.
Each time, Rhodora begged the accused not to violate her, but he nevertheless ravaged her. She cried every time
she was sexualy violated as she was afraid of the accused who poked a knife at her each time. Charamay
witnessed all these abuses her mother suffered in the hands of the accused.

The March 17 attack was the last straw. At dawn the next day, Rhodora revealed to her husband all the sexual
violations of the accused as she could no longer take them. The accused was not home at that time and was
visiting his relatives. Rhodora’ s husband raged and hit their wall twice.

The couple, along with Charamay, proceeded to the police station. Rhodora narrated the sexual attacks committed
by the accused upon her and executed a sworn statement regarding these. The police then arrested the accused.[2]

Delfin Obiniana, Jr., one of the police officers who arrested the accused, declared that at about 10:00 am. on
March 18, 1999, Rhodora Elona went to the Pila police station with her husband and child. She reported that the
accused raped her severa times. She also stated that the accused threatened her with a pointed weapon each time
she was abused. Obiniana and another police officer went to Rhodora' s residence and invited the accused to the
municipal building for investigation. He also searched the house and found a sickle-type knife in it. He took the
knife with him and showed it to Rhodora. The latter confirmed that it was the knife the accused used to threaten
her. Obiniana endorsed it to the investigator of Rhodora s complaint, PO3 Josue L adiana.

The testimony of Obinianawas corroborated by PO3 Josue Ladiana and SPO2 Rufino Anterola.[3]

Dr. Joan Tobias, a physician at the OB Gynecology Department of the Laguna Provincial Hospital, examined
Rhodora on March 18, 1999. Her findings showed that the victim’'s hymen had old healed hymenal |acerations at
3, 6, 8 and 12 o' clock positions and the vagina admits two fingers with ease. According to her, her findings were
normal for amarried woman like Rhodora.[4]

The accused was the lone witness for the defense. He is the father-in-law of Rhodora, the wife of his son, Luisito.
He is awidower, his wife having died about fifteen years ago. He has not had any sexual relations since his wife
died. He spent between five to ten years in jail for killing a man whom he saw molesting his three-year old
daughter. When he was released, he stayed with his niece. Then, he moved to Luisito’s abode in January 1999.

The accused denied Rhodora s accusation that he threatened and raped her on February 15, 1999. On that day, he
said he was at home in Bulilan Norte, Pila, Laguna. Luisito left the house at about 6:30 am. to look for a jab,
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while Elona washed clothes from 7:30 a.m. to 10:00 am. near the river, an arm’s length away from the house. He
cut the grass and took care of the two-year old daughter of Rhodora and Luisito. The nearest neighbors were about
60 to 70 meters away from Rhodora’s house. After Rhodora washed clothes, she approached the accused and
informed him that they did not have viand for lunch. He gave her P50.00 and instructed her to go to the poblacion
to buy viand. She came back after about an hour. Late that afternoon, Luisito came home.

The following day, the accused discussed with Luisito about his (Luisito’s) arguments with hiswife. It seems that
Luisito’s wife did not want to have sexua intercourse with him. For some reason, Luisito got jealous of the
accused, thus he told Luisito that he would just leave his dwelling. The accused tried to leave on March 17, 1999
but Rhodora pleaded with him to stay and not to mind Luisito’s jealousy. Luisito also asked him to stay.

On the day the second alleged rape took place on February 20, 1999, Luisito again left in the morning to look for
a job. Only Rhodora, her child, and the accused were home. The accused was cutting katuray to be used as a
fence. The place was very near their house and Rhodora even helped him with his work. Luisito returned in the
afternoon.

On February 27, 1999, Luisito, Rhodora, and the accused were home. After taking a cup of coffee, the accused
washed his glass and accidentally hit their rice container. He found out it was empty so he told Rhodora that he
would buy rice. He left at about 6:30 am. to look for money and buy rice. Luisito, Rhodora, and their daughter
were |eft in the house the whole day. The accused returned home at about 12:00 noon.

On March 5, 1999, the accused was home. Rhodora and her daughter went to church at Sta. Cruz, Laguna at about
7:00 am. They came back at 10:30 a.m. Luisito and the accused did not |eave the house that day.

In the morning of March 17, 1999, Luisito left for Sta. Cruz to look for ajob. Rhodora and the accused were |eft
home. Luisito returned late in the afternoon. The following day, Rhodora, her child, and the accused were home
while Luisito was out, “naglalaboy” from morning till afternoon. That day, he was arrested in their house by
police officers Taguia and Joveniano while he was cutting grass. The policemen asked him if he lived in
Rhodora' s house, and when he answered in the affirmative, they invited him to go to the poblacion because his
children were there. He asked them if there was something wrong and he was told that he would know at the
poblacion. He went with them and was brought to the PNP station of Pila where he was asked his personal
circumstances. Thereafter, he was detained. From then on, he had not talked to Rhodora and L uisito.[5]

Thetria court convicted the accused, viz:

“WHEREFORE, this Court finds the accused BENIGNO ELONA y BAUTISTA Guilty Beyond Reasonable
Doubt as PRINCIPAL of CONSUMMATED RAPE under Art. 335 of the Revised Penal Code as amended by
the Death Penalty Law under and in al the five (5) informations for rape and considering the presence of two
(2) aggravating circumstances of dwelling and grave abuse of confidence and obvious ungratefulness without
any mitigating circumstances to offset the same, hereby sentences the accused to suffer the supreme penalty of
DEATH for five (5) times and to pay the private offended party Rhodora Elona the following sums to wit:
P50,000.00 as civil indemnity in each case or atotal of P250,000.00 in the five (5) cases; P50,000.00 as moral
damages in each case or atotal of P250,000.00 in the five (5) cases or a grand total of P500,000.00.

The accused is further ordered to pay the costs of the instant five (5) cases.

The knife (Exh. D) which is a deadly weapon used in the commission of the foregoing offenses is hereby
forfeited in favor of the government.”[6]

Hence, this appeal with the following assignment of errors:
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THE COURT A QUO GRAVELY ERRED IN GIVING CREDENCE TO THE INCREDIBLE AND
INCONSISTENT TESTIMONY OF PRIVATE COMPLAINANT AND IN CONVICTING
ACCUSED-APPELLANT DESPITE THE FACT THAT HIS GUILT WAS NOT PROVEN BEYOND
REASONABLE DOUBT.

THE COURT A QUO GRAVELY ERRED IN IMPOSING THE SUPREME PENALTY OF DEATH ON THE
ACCUSED-APPELLANT DESPITE THE FACT THAT THE FIVE (5) INFORMATIONS MERELY
CHARGED HIM FOR THE CRIMES OF SIMPLE RAPE.”

The appeal is partially meritorious.

The accused acknowledges that the findings of the trial court regarding the credibility of witnesses are generally
accorded the highest respect, but notes that appellate courts are not precluded from scrutinizing the evidence to
ascertain whether a fact or circumstance has been overlooked or misinterpreted by the trial court.[7] The accused
points out several circumstances that, according to him, impair Rhodora' s credibility, but the trial court failed to
appreciate them.

First, Rhodora s testimony is not believable as she said that the accused allegedly poked a knife at her neck, but at
the same time removed his short pants and brief with both hands.[8] There is nothing incredible about Rhodora's
statement because as correctly interpreted by the appellee, a perusal of her testimony would show that what
Rhodora meant was that, while the accused was removing his brief and short pants with both hands, he was
holding the same knife that he earlier used to poke the victim’s neck. The testimony of the victim is as follows:

“Q: By the way, when your father-in-law was removing his short pants and brief, what was he holding, if any?
A: The knife which he was poking on (sic) my neck, Y our Honor.
Q: You mean to tell usthat he was holding the knife and at the same time, removing his short pants and brief?

A: He was holding the knife with his left hand while removing his brief and short pants by both his hands.”[9]

Second, the accused makes much of the fact that Rhodora did not immediately report the alleged rapes to her
husband despite opportunity to do so. She justified the delay with her fear that the accused might hurt her
daughter, but the accused claims that the reason offered is lame.[10] We have consistently held that delay in
reporting rape incidents in the face of threats of physical violence cannot be taken against the victim.[11]

All told, we find no reason to disturb the findings of the trial court as regards the credibility of Rhodora and her
testimony. It is axiomatic that the credibility of witnesses and their testimonies is best |eft to the discretion of the
trial court which, unlike areview court, observed the demeanor and conduct of witnesses while testifying and thus
was in a better position to asses their capacity for truth.[12] We note the trial court’s observation that “the
testimony of the private offended party Rhodora Elona was imparted in a straightforward, clear and convincing
manner. . ."[13]

The accused’s denid of the charges against him is futile in light of Rhodora's testimony that he raped her five
times. Denid is inherently a weak defense. It cannot prevail over positive identifications, unless buttressed by
strong evidence of non-culpability.[14]

The trial court was in error, however, in appreciating use of a deadly weapon, dwelling, and grave abuse of
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confidence and obvious ungratefulness as modifying circumstances justifying the imposition of the death
penalty.[15] The five informations did not allege these three circumstances, thus, the accused can only be
convicted of simple rape. The Revised Rules of Criminal Procedure][16] provide in Sections 8 and 9, Rule 110,
Viz:

“Sec. 8. Designation of the offense.- The complaint or information shall state the designation of the offense
given by the statute, aver the acts or omissions constituting the offense, and specify its qualifying and
aggravating circumstances. . .

Sec. 9. Cause of the accusation. - The acts or omissions complained of as constituting the offense and the
qualifying and aggravating circumstances must be stated in ordinary and concise language and not necessarily
in the language used in the statute but in terms sufficient to enable a person of common understanding to know
what offense is being charged as well as its qualifying and aggravating circumstances and for the court to
pronounce judgment.”

In accordance with Sections 8 and 9, supra, we have ruled that qualifying and aggravating circumstances,
athough proved during the trial, cannot be appreciated when not aleged in the information. Although the crimes
in the cases at bar were committed in 1999, before the Revised Rules of Criminal Procedure took effect on
December 1, 2000, the Court shall give retroactive application to Sections 8 and 9 as they are favorable to the
accused.[17]

Anent the damages, the trial court was correct in ordering the accused to pay a total of P500,000.00, i.e.,
P50,000.00 as civil indemnity in each of the five counts of rape or a total of P250,000.00, and P50,000.00 as
moral damages in each of the five counts of rape or atotal of P250,000.00. The order of the trial court forfeiting
the knife in favor of the government is set aside as there is no proof that it belongs to the accused. On the
contrary, it was taken from the house of the victim, Rhodora, where the accused was alowed by the victim and
her husband to live since about a month before the rape incidents took place.[18]

IN VIEW OF THE FOREGOING, we AFFIRM the Decision of the trial court finding accused-appellant Benigno
Elona guilty of five (5) counts of rape, with the MODIFICATION that for each count of rape, he is sentenced to
reclusion perpetua. The accused-appellant is ordered to pay the victim P500,000.00, i.e., P50,000.00 as civil
indemnity and P50,000.00 as moral damages for each count of rape or a total of P250,000.00 as civil indemnity
and P250,000.00 as moral damages. The order of the trial court to forfeit the knife is set aside. The trial court is
ordered to return the knife to the herein private complainant.

SO ORDERED.

Davide, J., C.J, Bedlosllo, Vitug, Mendoza, Panganiban, Quisumbing, Ynares-Santiago, Carpio,
Austria-Martinez, Corona, Morales, and Calegjo, Sr., JJ., concur.

Sandoval-Gutierrez, J., on leave.

[1] Crimina Case No. SC-7410, Original Records I, p. 2. The dates of commission of the crime in the
informations in the other crimina cases numbers SC-7411, SC-7412, SC-7413, and SC-7414 are February 20,
1999, February 27, 1999, March 5, 1999, and March 17, 1999, Original Records II, I, IV, and V, p. 1,
respectively.

[2] TSN, Rhodora Elona, June 16, 1999, pp. 3-19; June 17, 1999, pp. 2-23.
[3] TSN, Ddfin Obiniana, Jr., January 11, 2000, pp. 2-12.
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[15] Original Records |, pp. 108-109; Decision, pp. 11-12.

[16] Effective December 1, 2000.

[17] People v. Mauricio, 353 SCRA 114 (2001); People v. Gano, 353 SCRA 126 (2001).

[18] See Peoplev. Jose, 147 Phil. 407 (1971); Article 45 of the Revised Penal Code providesin relevant part, viz:

“Art. 45. Confiscation and forfeiture of the proceeds or instruments of the crime. — Every penalty imposed for
the commission of afelony shall carry with it the forfeiture of the proceeds of the crime and the instruments or
tools with which it was committed.

Such proceeds and instruments or tools shall be confiscated and forfeited in favor of the Government unless
they be property of athird person not liable for the offense.. . .”
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