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BELLOSILLO, J.:

TO TIE A CHILD of tender years spread-eagled to her bed to abuse her in the privacy of her home is despicable
enough; to encroach on her innocence unashamedly in front of her younger brother is to descend to the deepest
recesses of depravity. Thus the incorrigible lothario transgressed all norms of decency, morality and rectitude
when he molested his nine (9)-year old victim in the presence of her six (6)-year old brother and severed all
strands of gratefulness to her parents who gave him food, shelter and livelihood for four (4) years.

Messeah is the daughter of Jose Noli Dumaoal, a seaman. His household was composed of his wife Julie, and
their three (3) children, Reggie, Messeah and Metheor. The accused Jessie Ventura Collado, son of Jose Noli's
cousin Benjamin, was living with them since 1989. While waiting for an opportunity to become a seaman himself
like his uncle Jose, Jessie served as the family driver. Aside from driving Julie, Jessie would also drive the school
service vehicle operated by the Dumaoal spouses. Since Jose was almost always at sea and having no househelp,
their children were oftentimes left in the care of Jessie. But, instead of taking care of them as their surrogate
father, he took advantage of Messeah by sexually molesting her at home, and worse, even in the presence of her
younger brother.

The first of four (4) unfortunate occasions was on 27 April 1993 when Julie and her oldest son Reggie went to
Cubao. Messeah was resting in her bedroom upstairs when Jessie suddenly barged into her room. "What are you
doing here?" she demanded, knowing fully well that he was not allowed upstairs without her parents' permission.
Jessie simply smiled and said, "Wala," and added that her mother was not around to get mad at him. Then he left
only to return after three (3) to five (5) minutes with a straw rope in hand. Messeah asked him why he was
holding the rope, and Jessie told her to keep quiet and not to ask questions or else he would hurt her. Alarmed,
Messeah rushed to the window and screamed for her brother Metheor, but Jessie reached out to cover her mouth
with one hand while he closed the window with the other. She heard Metheor call out from downstairs, "What's
going on?" but Jessie stopped her from answering.

Hearing no response from Messeah upstairs, Metheor went up to her room and discovered that Jessie had tied
Messeah's hands to the bed and was about to tie her feet down. Metheor asked, "What are you doing to my Ate?"
Messeah screamed to her brother to call for help from the neighbors, but Jessie threatened to hurt him if he left the
room. Jessie then moved the bed to block the way to the door. At some point, he also punched Messeah on her
right cheek. Jessie then parted her legs and tied them apart, pulling down her garterized shorts and panties until
her ankles. He tried forcing his penisinto her vagina, but when he failed in his attempt, he inserted it into her anus
instead.

Messeah felt pain in her anus and something sticky "like paste" flowed out from his penis. Her vagina ached from

© 2026 batas.org - Philippine Bar Review & Law-School Companion Page 1 of 10
Turn this case into an audio lecture - facts, issues, ruling and doctrine - at batas.org



BATAS.org - Philippine Law Library G.R. Nos. 135667-70[1]. March 01, 2001

Jessie's earlier attempt to defile her. She saw Jessie close his eyes as though he was enjoying himself. She cried
out and Metheor, unable to bear what Jessie was doing to his sister, told the older man, "Let my Ate go,” and
boxed him futilely with his baby fists. Jessie punched Metheor in the stomach and the latter was rendered helpless
by the pain. Jessie told Messeah to dress up and threatened to set them and their house on fire if they said
anything.

When Julie and Reggie arrived home in the afternoon she noticed that Messeah's cheek was red. She asked her
what was the matter, but Messeah saw Jessie listening close by and looking at her with dagger eyes, so she simply
lied and told her mother that she hurt herself while playing. Metheor also gave their mother the same excuse. That
night, although she knew that Jessie was no longer on the second floor where she and her family slept, she could
not muster enough courage to tell her mother what happened because of Jessie's threats.[2]

Because of thisincident, Messeah asked her mother to buy alock for her bedroom door, but her mother passed the
errand on to Jessie, who, predictably did not buy the lock. Messeah began to hate Jessie and asked her mother to
find another driver without however telling her what he did, but her mother only told her that it would be difficult
to find another one.

That was not the end of Messeah's ordeal. On 5 June 1993 Julie and Reggie went to the Marikina public market,
again leaving Messeah and Metheor alone with Jessie. Messeah was resting on the sofa while Metheor was in the
garage when Jessie grabbed Messeah and dragged her upstairs. She screamed and Jessie tried to cover her mouth.
She was crying as Jessie told her to take off her shorts and panties, took off his shorts, pressed her legs apart with
his two (2) legs, and rubbed his penis against her thighs, until it touched her vagina. She told him to stop because
she was hurting but he did not heed her plea. The intimate encounter went on for some ten (10) to fifteen (15)
minutes. Metheor heard her screams for help, went upstairs and saw what Jessie was doing. He told Jessie to let
his sister go, but Jessie merely ignored him. Metheor went downstairs and got a 7" to 8"-inch breadknife which
had a narrow point at the end. Metheor again told Jessie to let his sister go, and threw the knife at Jessie's back.
Jessie felt the knife hit his back that left a reddish mark, and let Messeah go. Before he left, he told the children
that he would throw them into avolcano if they told anybody about what happened.[3]

The third molestation happened on 7 July 1993. Again, only Metheor, Jessie and Messeah were at home. Metheor
was upstairs sleeping while Messeah was resting on the sofa when Jessie suddenly entered the living room armed
with aknife. Messeah called for her older brother twice, but Reggie had already gone out. She only stopped when
Jessie pointed the knife at her and threatened to stab her if she shouted again. He then forced her to walk
backwards to the kitchen where he told her again to remove her shorts and panties. She resisted but Jessie insisted
and even tried twice to stab her if she did not comply. He used one of his hands to remove his shorts and briefs.
He forced Messeah to sit on a steel chair and told her to spread her legs. She sat with her legs closed together but
he got mad and threatened to stab her if she did not open her legs. She reluctantly opened her legs slightly and
Jessie spread them wider with his free hand as the other hand was holding the knife. Jessie then told Messeah to
sit at the edge of the steel chair, like before. He stood with one hand holding on to her shoulder, the other holding
the knife, and stood straddling her legs. He then inserted his penis between her thighs and used his legs to press
her thighs together (apart?). Then he rubbed his penis against her thighs for some three (3) to five (5) minutes
until it touched her vagina. She could then feel something sticky coming out from his penis and reaching her
vagina. Although her hands were free, she could not slap, box or scratch him because she was afraid that he might
stab her as he threatened. Jessie only stopped when he heard a noise. It was Reggie entering the gate. Jessie
ordered Messeah to get dressed immediately. Although she did not want to, Messeah stood up, got dressed, and
met her brother in the living room. As she walked away, Jessie, who had aso put his clothes back on, threatened
to kill her whole family and Messeah knew that she could not get any help from her brother Reggie, who was only
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thirteen (13) years old and no match for Jessie who was much older and bigger.[4]

In August 1993 Jose came home for his annual vacation, but Messeah and Metheor were too afraid of Jessie and
his threats that they did not tell their father about the ongoing abuse by Jessie. Once Jessie even borrowed a video
tape of the Vizconde Massacre and forced Messeah and Metheor to watch it, telling them that the same thing
would happen to them if they revealed to their parents what he was doing to them.[5] Not even the arrival in May
1993 of Julie's relative, Alipio Martin, could prevent Jessie's sexual assaults as he always waited until he was
alonein the house with the children.

Jessie again took advantage of the situation on 17 October 1993 when everybody in the Dumaoal household,
except for the two (2) youngest children, were away from home. Messeah's parents had gone shopping, while
Reggie was playing computer with his friends at a neighbor's house. Julie's parents, who were staying for a visit,
were busy with other things. Her mother was at the parlor having a cold wave, while her father was talking to a
neighbor at the latter's house some distance away. Alipio was also out of the house and Metheor was playing in
the garage. Messeah was aware of how aone she was and felt afraid that she might be molested again, but she
could not do anything since the door of her room still had no lock. She had wanted to go to Cubao with her
parents but Jessie had convinced them to leave her and Metheor behind since they had been invited to go to a
birthday party. By the time they returned from the party, Jose and Julie had already left for Cubao.

As Messeah was changing her clothes after coming from the party, Jessie again entered her room, told her to
remove her panty, and inserted his smallest finger (kalingkingan) into her vagina while telling her to keep silent.
He then removed his pants and briefs and went on top of her. This time, he was not able to touch her vagina with
his penis because Messeah cried and screamed and called for Metheor who again went up and told Jessie, " Get
away from my sister." Jessie stopped but threatened to throw the children to the sharks if they told their parents
what happened.[6]

That night Messeah learned from her father that he was about to board his ship again. The next day, 18 October,
she waited until Jessie left to drive the schoolbus to school. She was crying, and it was only after some prompting
that she told her mother, "Tinorotot ako ni Jessie."[7] Julie brought her to Jose and asked her what she meant by
"tinorotot." Messeah replied, "Jessie was forcing his penis into [my] vagina." She also mentioned that Jessie had
inserted his penisinto her anus, and that he had also inserted his finger into her vagina.[8]

Jose was shocked because he had treated Jessie as if he were his own child, and that morning, had even told Jessie
to make sure his papers were in order because he might be able to bring him along with him to sea[9] After
promising Messeah that they would talk to Jessie, Jose and Julie brought her to school, then went home and talked
to Jessie, who denied everything. However, Jessie looked pale, and told the Dumaoal spouses to just send him
back to Paoay, llocos Norte. They were not able to talk to Jessie further because it was time for him to fetch the
other children from school. The Dumaoal spouses went back to school where they found Messeah crying. When
Messeah saw them, she asked them why they did not stay with her so they could have protected her. Apparently,
Jessie had tried to bring her out of the school but was prevented from doing so by the school guard. The Dumaoals
asked the principal's permission to bring her home. But before going home, they went to church and again asked
her what happened, and reminded her that no one was supposed to tell alie in church. Messeah insisted that she
was telling the truth, and even offered to draw Jessi€'s penis for them. She also told them to talk to Metheor, who
had witnessed the incidents, and insisted that they confront Jessie before a policeman.

Since they did not know what to do, the Dumaoal spouses consulted a lawyer, as well as Jose's uncle, Anastacio
Dumaoal. The latter suggested that they talk to Jessie in the presence of Jessie's father, Benjamin Collado. Since
they did not know Benjamin's exact address in Valenzuela, Bulacan, they left a message with his employer.
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Benjamin came on 22 Octaber, and in the presence of Benjamin, Anastacio, and Julie Dumaoal's father Geronimo
Martin, the Dumaoal spouses reached an agreement with Jessie whereby they would not press charges provided
that he kept away from the Dumaoal family, and not threaten, coerce or do harm to any of them. The agreement
was reduced to writing, and after signing the document, Jessie boarded a bus for Paoay.

Because of Jessie's threats, the Dumaoals were forced to transfer residence even though they did not have money
to spend for the purpose. Before All Saint's Day, Jose went to the province to visit his parents' grave. While in
Paoay, he learned from his cousin Josephine Collado, Jessi€'s aunt, that Jessie only stayed in Paoay for four (4)
days after which he returned to Manila. Jose hurriedly returned to Manila and went to their former residence and
learned from bystanders that Jessie had been seen drinking in front of the house. When Messeah learned about
this, she got angry and told her father that he should have reported Jessie to the police since she had seen him
lurking outside her school. Since Jessie violated his undertaking, they decided to file complaints against him for
one (1) count of consummated rape and three (3) counts of acts of lasciviousness.

Jessie denied all the allegations against him and attacked instead the credibility of Messeah and Metheor. But the
trial court found accused-appellant Jessie Ventura Collado guilty of statutory rape and sentenced him to suffer the
penalty of reclusion perpetua. Likewise, it found him guilty of three (3) counts of acts of lasciviousness and
sentenced him to suffer imprisonment of six (6) years of prision correctional in its maximum period for each
count. It also ordered him to indemnify the private complainant in the amount of P50,000.00, and P100,000.00 for
moral damages.[10]

In his appeal, the accused Jessie Ventura Collado, aside from attacking the credibility of Messeah and Metheor,
insisted that Messeah clearly testified that there was no penetration whatsoever in her vagina. But assuming
arguendo that he was found guilty of acts of lasciviousness, the trial court erred nonetheless in imposing a penalty
that did not take into account the Indeterminate Sentence Law.

The trial court in its assailed Decision ruled that it found "Messeah's testimony of her harrowing experience,
although not absolutely consistent in all their details, to be still credible and thus entitled to full faith and
credit."[11] And we agree with the trial court in this regard. In People v. Dado[12] the Court held that "assessing
the credibility of witnesses is an area within the aimost exclusive province of a trial judge whose findings and
conclusions are normally accorded great weight and respect. In determining the credulity of testimony, significant
focus is held to lie on the deportment of, as well as the peculiar manner in which the declaration is made by the
witness in open court. Hardly can an appellate court come close to atrial court in making, from a mere reading of
the transcript of stenographic notes, that kind of evaluation."[13]

The trial court was correct in finding accused-appellant guilty of three (3) counts of acts of lasciviousness. We
take exception however to its finding that statutory rape was committed by him on 5 June 1993. A thorough
evauation of the records will show that accused-appellant Jessie Ventura Collado should only be convicted for
acts of lasciviousness and not for consummated rape.

It is clear from Messeah's testimony that when Jessie carried out his lecherous intent on 5 June 1993, he did not
commit rape, consummated nor attempted, despite the victim's testimony that he succeeded in touching her
genitaliawith his private parts -

Q: And what happened when he brought you to your room?
A: Hetold me to take off my shorts as well as my panty.

Q: Then what happened after that?

A: And while my legs were apart, he pressed them apart.
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Q: Now, you said that Jessie pressed your legs apart, with what part of his body did he press your legs apart?
A: With histwo legs, sir.

Q: And after he pressed your legs apart, what did he do?

A: Herubbed his penis between my thighs.

Q: Near your private part?

A:Yes, sir, near my private part X X X X

Q:

You said that "kinukuskos," or he was rubbing his penis near your vagina, what happened when he was
rubbing his penis near your vagina?

A: 1 told him "don't," because | was hurt, because heis pressing his legs on my legs.
Q: And what did he do?

A: Hetold me to shut up.

Q: And what did he do after he told you to shut up?
A: He continued what he was doing.

Q: And what was he exactly doing at that time?

A: Rubbing his penis near my vagina.

Q: How near wasit to your vagina?

A: It touches my vagina (emphasis supplied)

Q: If you can calculate the time, how long did it last?
A: Maybe 10 - 15 minutes.[14]

Nowhere can we find from the foregoing any indication that accused-appellant successfully penetrated at least the
labia of the victim; neither can we glean therein any grain of intent on his part to invade Messeah's privities. The
victim only said in her testimony that Jessie initialy "pressed her legs apart with his two (2) legs, and rubbed his
penis against her thighs, until it touched her vagina." Further, Messeah might have told the accused-appellant to
"stop because she was hurting" yet she did so only because "he was pressing his legs on her legs." She did not
mention having felt pain in her vagina. As narrated by Messeah, "the intimate encounter went on for some 10-15
minutes.” If accused-appellant was penetrating her or trying to penetrate her for such a considerable period, she
should have likewise cried out in anguish for the pain in her sex organ. To compare, she cried out in pain when
accused-appellant tried forcing his penisinto her vagina and anus during the first incident.

We recall that during the first incident of 27 April 1993, accused-appellant tried forcing his penis into her vagina,
but when he failed in hisfirst attempt, he inserted it into her anus instead. This could have been attempted rape, or
even consummated rape but the Complaint filed was only for acts of lasciviousness. Thus, accused-appellant
cannot be convicted of attempted or consummated rape. Noteworthy is that the victim was already in a
spread-eagle position yet he was unsuccessful in his attempt to defile her. By then he must have realized that it
was difficult to penetrate his victim's sex organ such that during the second incident of 5 June 1993, he merely
"rubbed his penis between her thighs' although in the process "touched her vagina."
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We recall further that during the third incident of 7 July 1993, accused-appellant "inserted his penis between her
thighs and used his legs to press her thighs together, then he rubbed his penis against her thighs for some three (3)
to five (5) minutes until it touched her vagina and she felt something sticky coming out of his penis." Asin the
second incident, there was no showing he inserted his penis into her labias, much less tried to do so. This recourse
to a "simulated means" of achieving orgasm is another manifestation of his realization of, or resignation to, the
difficulty of penetrating his prey's sex organ.

In according significance to the word "touched,” it would be instructive to revisit our ruling in People v.
Campuhan[15] where we said -

X X X Thus, touching when applied to rape cases does not simply mean mere epidermal contact, stroking or
grazing of organs, a slight brush or a scrape of the penis on the external layer of the victim's vagina, or the
mons pubis X x X x There must be sufficient and convincing proof that the penis indeed touched the labias or
slid into the female organ, and not merely stroked the external surface thereof for the accused to be convicted
of consummated rape x X X X

X X X Absent any showing of the dlightest penetration of the female organ, i.e. touching of either the labia of
the pudendum by the penis, there can be no consummated rape; at most, it can only be attempted rape, if not
acts of lasciviousness.

In other words, "touching” of the female organ will result in consummated rape if the penis slid into or touched
either labia of the pudendum. Anything short of that will only result in either attempted rape or acts of
lasciviousness. Significantly, People v. Campuhan did not set a demarcation line separating attempted rape from
acts of lasciviousness. The difference lies in the intent of the perpetrator deducible from his external acts. Thus
when the "touching” of the vagina by the penis is coupled with the intent to penetrate, attempted rape is
committed. Otherwise, it is merely acts of lasciviousness.

Inasmuch as the touching of the victim's organ by the penis of accused-appellant on 5 June 1993 was but a mere
incident of the "rubbing against or between the victim's thighs' which in no way manifests an act preliminary to
sexual intercourse, accused-appellant should only be convicted of acts of lasciviousness instead of consummated

rape.

Messeah's testimony regarding the other acts of lasciviousness committed against her person on different
instances by Jessie is also credible, more so when we consider how Metheor's testimony corroborated the
appalling tale of molestation and assault. Messeah told the trial court how on several occasions Jessie had inserted
his penis into her anus, and also his smallest finger into her vagina, and how he straddled her legs between his
legs with his penis pressed between her thighs. The defense tried to show that it was impossible for a man to have
inserted his penis into the anus of a young girl tied spread-eagle to the bed with her garterized shorts and panties
pulled down to her ankles, but the garter would stretch to allow the victim's legs to spread far apart and Jessie's
beastly act would not have been a physical impossibility. Further, Messeah testified that both her anus and vagina
hurt during the first incident,[16] which could only have resulted from the penetration.

On his part, Metheor testified as to how he heard his sister scream for his help, how he saw her tied down on the
bed like an animal, how he twice saw Jessie lie on top of his sister, first on 27 April 1993, and again on 5 June
1993, and how Jessie pushed and threatened him if he ever said a word about what he had seen.[17] He aso told
the court how on 17 October 1993, he saw Jessie insert his smallest finger into Messeah's vagina.[ 18]

Neither Messeah nor Metheor had any motive to implicate Jessie except to stop the abuses. It should be noted that
these are children forced to live in fear for along time, and had suffered many indignities at the hands of Jessie. In
fact, in his desire to prevent Jessie from hurting his sister, young Metheor repeatedly tried to push Jessie away
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from his sister's helpless body by punching him and even attempting to stab him with a bread knife, the only
weapon he could handle.

Messeah's failure to reveal the sexual abuses to her mother does not taint her credibility. Her silence was impelled
by both fear for her life and shame for the degradation that had befallen her. It is not uncommon for a young girl
of tender age to be intimidated into silence by the mildest threat against her life. Silence is not an odd behavior of
arape victim.[19] In fact, the burden of keeping such a secret took its toll on her health. Jose Noli testified that
when he arrived for a vacation in August 1993, he noticed that his children looked blank and pale, especialy
Messeah who looked thin, complained of dizziness and headaches and sometimes threw up. He and his wife had
brought Messeah to several doctors, before one finally diagnosed Messeah as suffering from nervous breakdown
and psychological trauma.[20]

Theruleisthat affirmative testimony is far weightier than a mere denial, especially when it comes from the mouth
of a credible witness.[21] Jessie's alibi that he was driving the family car on the disputed occasions cannot stand
up to his positive identification as the perpetrator of the crime by both Messeah and M etheor.

Neither can we believe Jessie's alegation that Julie only wanted him out of their house because she favored her
own relative over him. No mother in her right mind would subject her child to the humiliation, disgrace and
trauma attendant to a prosecution for rape, if she were not motivated solely by the desire to incarcerate the person
responsible for her child's defilement.[22] Furthermore, it is highly improbable that a rape victim and her family
would publicly disclose the incident and thus sully their honor and reputation in the community unless the charge
istrue.[23] In fact, if Julie only wanted Jessie out of her house,[24] then why would the Dumaoal family file the
complaints against him only on 13 April 1994, when it is clear that he had already left the household as early as
22 October 1993. Neither does this explain why the Dumaoal spouses felt compelled to change residences in such
a short period of time. As Jose Noli testified, they made the move even before All Saint's Day,[25] which shows
that they left their familiar surroundings and uprooted their family all within ten (10) days just so they could
ensure Messeah's safety.

Moreover, we agree with the Solicitor General that the only reason why the Dumaoal spouses agreed to let Jessie
go home to the province instead of filing charges against him was because they were "torn between seeking
justice for their daughter and preserving her and the family's reputation. There was also the Christian desire to
forgive and give a blood kin a new chance at life knowing the gravity of the penalty that would be meted out to
him. To interpret their actuation any other way would be most unfair to parents who are equally suffering with
what befell their only daughter."[26]

Parenthetically, it may be noted that the trial court failed to consider the provisions of the Indeterminate Sentence
Law when it imposed the penalty of "imprisonment of six (6) years of prision correcciona in its maximum
period."

Under the Indeterminate Sentence Law, the imposable penalty provided by Art. 336 of The Revised Penal Codeis
prision correccional the range of which is six (6) months and one (1) day to six (6) years. With the presence of
one (1) generic aggravating circumstance, i.e., obvious ungratefulness, the maximum shall be taken from the
maximum period of the imposable penalty, which is, four (4) years two (2) months and one (1) day to six (6)
years, while the minimum shall be taken from the penalty next lower in degree, which is, arresto mayor the range
of which is one (1) month and one (1) day to six (6) months.

WHEREFORE, the Decision of the Regional Trial Court of Pasig City, Branch 267, finding accused-appellant
JESSIE VENTURA COLLADO guilty of Statutory Rape in G.R. No. 135667 (Crim. Case No. 106257) and three
(3) counts of Acts of Lasciviousnessin G.R. Nos. 135668 - 70 (Crim. Cases Nos. 106258-106260) is MODIFIED
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asfollows;

In G.R. No. 135667 (Crim. Case No. 106257), accused-appellant is found guilty of Acts of Lasciviousness
(instead of Statutory Rape) under Art. 336 of The Revised Penal Code, aggravated by obvious ungratefulness. In
G.R. Nos. 135668-70 (Crim. Cases Nos. 106258-106260), accused-appellant is likewise found guilty of three (3)
counts of Acts of Lasciviousness under the same Art. 336, also aggravated by obvious ungratefulness in each
count.

Applying the Indeterminate Sentence Law, accused-appellant JESSIE VENTURA COLLADO is sentenced to an
indeterminate prison term of four (4) months and twenty (20) days of arresto mayor maximum as minimum, to
four (4) years six (6) months and ten (10) days of prision correccional maximum as maximum, in each count of
Acts of Lasciviousness. Accused-appellant is further directed to pay the private complainant Messeah M.
Dumaoal P30,000.00 as civil indemnity, P40,000.00 for moral damages, P20,000.00 for exemplary damages, in
each of the four (4) counts of Acts of Lasciviousness, and to pay the costs.

SO ORDERED.

Mendoza, Quisumbing, Buena, and De Leon, Jr., JJ., concur.
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