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PARDO, J.:

The cases before the Court are consolidated petitions for review on certiorari to nullify: (1) the decision of the
Court of Appeals[1] setting aside that of the Metropolitan Trial Court, Pasay City, Branch 45[2] and the orders of
the Regional Trial Court, Pasay City branch 231[3] , and ordering petitioners to restore the subject property to the
possession of respondent MMB, Inc. until the expiration of the lease contract, and (2) the resolution of the Court
of Appeals[4] allowing execution pending appeal[5] of its aforesaid decision and issuing a writ of execution[6]
depriving petitioners of possession of the leased property and giving its possession to respondent MMB, Inc.[7]
which was a deforciant and worse, declaring petitioners guilty of indirect contempt of court and sentencing them
to pay a fine of P30,000.00.

The factual background of the case dates back to November 30, 1976. Brothers Justice Jose Benedicto Luna
Reyes (also known as Justice J. B. L. Reyes) and Dr. Edmundo A. Reyes were co-owners of a parcel of land
located at Taft Avenue, Pasay City, near Buendia, with a land area of more than one hectare, covered by two
Transfer Certificates of Title[8] . On November 30, 1976, the brothers entered into a 25-year lease contract[9]
with Metro Manila Builders, Inc. (MMB, Inc.) at a very low rate of rental (P15,000.00 to P30,000.00 a month) in
consideration of the fact that the lessee would cover all present and future improvements in the property with
insurance against certain risks and maintain the premises in good, sanitary and tenantable condition at all times.

However, in the course of the lease, petitioners found out that respondent MMB, Inc. had not properly maintained
the premises or covered the same with an adequate insurance policy. Worse, respondent MMB, Inc. had
sub-leased the property to third parties and was earning therefrom about P500,000.00 a month. On December 2,
1996, petitioners served on respondent MMB, Inc. a notice terminating the lease contract and demanding that they
vacate and surrender the premises subject of the lease to petitioners.

Failing to do so, on February 3, 1997, petitioners filed with the Metropolitan Trial Court, Pasay City, Branch 45 a
complaint for unlawful detainer[10] based on breach of the contract of lease.

On March 5, 1997, respondent MMB, Inc. filed its answer to the complaint. MMB, Inc. did not deny the
violations imputed to it but questioned the absence of a judicial rescission of the contract of lease.[11]

On May 9, 1997, the trial court rendered a decision in favor of petitioners, thus:

"WHEREFORE, and considering the foregoing, judgment is hereby rendered in favor of the plaintiff heirs of
J.B.L. Reyes, thru Adoracion D. Reyes, and heirs of Edmundo Reyes namely Ma. Teresa P. Reyes, and Carlos
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P. Reyes and against the defendant Metro Manila Builders, Inc. ordering the latter:

1. And all persons claiming right under it to vacate, surrender and cede possession of the leased premises to
plaintiffs;

2. To pay plaintiffs, P300,000.00 for every month from notice to vacate until possession is finally turned over
to plaintiffs, with legal interest;

3. To pay plaintiff the amount of P20,000.00 as for attorneys fees; and,

4. To pay the cost of suit"[12]

On May 16, 1997, petitioners filed with the Metropolitan Trial Court, Pasay City, Branch 45 a motion for
execution of the judgment of eviction.[13] On the other hand, respondent appealed the decision to the Regional
Trial Court, Pasay City, Branch 113.[14] However, respondents failed to file their appeal memorandum on time
and so the court dismissed their appeal. In its appeal to the RTC, respondent MMB, Inc. never raised the issue of
jurisdiction. Hence, on November 5, 1997, respondent MMB, Inc. filed an appeal to the Court of Appeals.[15]

On November 26, 1997, MTC Branch 45, Pasay City,[16] granted the motion for execution that petitioners filed.
Consequently, on December 1, 1997, the trial court issued the corresponding writ of execution.[17] However, on
December 8, 1997, the Court of Appeals issued a temporary restraining order[18] against the execution of the
ejectment judgment.

Even before the appellate court could rule on the injunctive relief, respondent MMB, Inc. withdrew its appeal.[19]
In a resolution dated February 17, 1998, the Court of Appeals allowed the withdrawal.[20]

Simultaneously with the withdrawal of the first CA case,[21] on February 17, 1998, private respondent also filed a
petition for annulment of the ejectment decision before the Regional Trial Court, Pasay City, Branch 231 (RTC
231)[22] on the ground that the MTC had no jurisdiction over the ejectment case. MMB, Inc. prayed for a
temporary restraining order and/or preliminary injunction against the execution of the ejectment decision. The
court, however, did not issue a temporary restraining order (TRO) against MTC Branch 45, Pasay City.

On March 5, 1998, petitioners filed with the Regional Trial Court their memorandum in support of their
opposition against the injunctive relief sought by MMB, Inc.[23] On March 20, 1998, petitioners filed with the
same court a motion to dismiss.[24]

In an attempt to dramatize its plea, on March 23, 1998, respondent MMB, Inc. filed another petition with the
Court of Appeals[25] , for certiorari and mandamus complaining about what it termed as the sub-silencio denial
by the lower court of their application for injunctive relief.[26]

On March 23, 1998, the Court of Appeals issued a resolution giving petitioners, as respondents therein, ten ((10)
days from notice within which to file their comment on the petition, not a motion to dismiss, and in the meantime,
restrained them from enforcing the writ of execution in Civil Case No. 113-97, MTC-Pasay City, Branch 45.[27]

Incidentally, the resolution was signed by only two members of the Court of Appeals, Special Fourth Division,
namely, Justice Demetrio G. Demetria, ponente, and Justice Ramon A. Barcelona, member, concurring. Justice
Omar U. Amin, member, did not sign. Hence, the resolution is void, which the division clerk of court should not
have received for filing, much less served on the parties. By law, the attendance of three members of the Court of
Appeals shall constitute a quorum for the sessions of a division. The unanimous vote of three members of a
division shall be necessary for the pronouncement of a decision, or final resolution which shall be reached in
consultation before the writing of the opinion by any member of the division.[28] This rule applies to
interlocutory resolutions.[29] True, any member of the Court of Appeals may issue preliminary injunction or
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temporary restraining order.[30] However, this power is exercised only in case of extreme urgency, and in the
tradition of the Supreme Court, the Court en banc or division ratifies or confirms the act of the single justice at the
very next session of the Court.

On April 14, 1998, upon motion of petitioners, RTC-Pasay 231 issued an order dismissing the petition on the
ground that respondent's remedy is appeal in due time which, when withdrawn, was effectively abandoned. The
Regional Trial Court, Pasay City, Branch 231, thus ruled:

"If jurisdiction was indeed a valid concern of the petitioner, it should have been raised at the first opportunity
i.e. At the inception of the ejectment case before the Metropolitan Trial Court. Although, the question of
jurisdiction may be raised at any stage of the proceedings, it should not be used as a scheme to delay the
proceedings and petitioner cannot feign ignorance or inadvertence in a manner aptly illustrated by the
respondents, to wit:

6.1 What gave petitioner away is its silence on why it failed, nay refused to raise the issue of jurisdiction in its
petition before the appellate court. Jurisdiction it is elementary may be raised anytime even before the first
time on appeal. (Govt. vs. American Surety Company 11 PHIL 203; Vda De Roxas vs. Rafferty, 37 PHIL 957;
People vs. Que Po Lay, 94 PHIL 6400).

Furthermore, this Court reiterates that “the remedy under Rule 47 is unavailable to the petitioner." It can be
availed of only "as the last remedy and cannot be resorted to if the ordinary remedies of a new trial, appeal,
petition for relief or other appropriate remedies are available." In this case, appeal is the ordinary remedy
which was available to and had in fact been availed of by the petitioner. Lamentably, it caused the withdrawal
of its appeal expressing preference and venturing to obtain instead relief under Rule 47 which appears
inappropriate under the circumstances."[31]

With the imminent expiration of the temporary restraining order,[32] respondent MMB, Inc. filed with the Court
of Appeals a series of petitions and motions urging the Court of Appeals to issue injunctive relief.[33] Thus, on
May 14, 1998, respondent MMB, Inc. filed with the Court of Appeals a motion for leave of court to admit a
supplemental petition.[34]

On May 18, 1998, respondent MMB, Inc. filed with the Court of Appeals an urgent motion for the issuance of
another temporary restraining order in the second CA case.[35] Respondent sought a TRO to enjoin the
MTC-Branch 45, Pasay City from enforcing the writ of execution of the decision in Civil Case No. 113-97 and
the Regional Trial Court from proceeding with Civil Case No. 98-0366 pending the resolution of the supplemental
petition.

Also on the same date, respondent filed with the Court of Appeals a manifestation alleging that it filed with the
Regional Trial Court, Quezon City, Branch 88 an action for annulment of the unilateral termination of lease
contract and damages.[36] On the ground that such case was still pending, respondents prayed for a temporary
restraining order and a writ of preliminary injunction to prevent the execution of the judgment in Civil Case No.
113-97.[37]

On May 20, 1998, respondent MMB, Inc. filed with the Court of Appeals[38] another case seeking to set aside the
order of the RTC Pasay, Branch 231, dismissing the action and praying that a temporary restraining order be
issued against the MTC-45 Pasay City enjoining the writ of execution issued in Civil Case No. 113-97, to desist
from proceeding with CA-G. R. SP No. 47158, to declare the order of respondent judge in Civil Case No. 98-0366
as null and void for being issued in grave abuse of discretion, without or in excess of its jurisdiction, and to
declare the TRO/injunction permanent.

On May 22, 1998, the Court of Appeals consolidated the second[39] and third[40] CA cases.
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In the meantime, on June 29, 1998, the Court of Appeals issued a resolution in the third CA case,[41] as follows:

"We hereby resolve:

a. to require the respondent in CA GR SP. No. 47720 to file the petition, not a motion to dismiss, which may
be considered as their answer should we decide to give it due course;

b. Considering that respondent's comment and petitioner's reply in C.A. G.R. SP. No. 47158, to set for hearing
the application for preliminary injunction on July 15, 1998, at 2:00 A.M. at Paras Hall, Court of Appeals, Ma.
Orosa St., Ermita Manila; and

c. For a comprehensive appreciation of the consolidated cases before us, to require the RTC Branch 231 of
Pasay City to Elevate the Original Records of Civil Case No. 98-0366 and other pertinent pleadings and papers
related thereto within five (5) days from notice.”[42]

On July 2, 1998, respondents filed with the Regional Trial Court, Branch 110, Pasay City a petition seeking a
temporary restraining order to enjoin MTC Branch 45, Pasay City,[43] and the sheriff [44] from enforcing the
writ of execution issued on December 1, 1997.

In compliance with the said resolution, on July 15, 1998, petitioners filed their comment/opposition, alleging that:

a. The petition of private respondent is moot and academic as the entire premises has already been turned over
by the sheriff of MTC-45 Albert Zaragoza except 14 lessees which were allowed by the petitioners to remove
their improvements within fifteen days;

b. Assuming the dismissal of the petition for annulment was erroneous, the remedy is appeal not certiorari;

c. Private respondent is guilty of forum shopping as the issue pending in the Second CA Case, which in
RTC-Q.C. is docketed as Civil Case No. Q-98-34382 (for annulment of unilateral termination of lease
contract) and the third CA Case are one and the same;

d. Judge Ylagan committed no abuse of discretion. Petitioners are not guilty of contempt since there is no order
violated;

e. The dismissal order (April 14, 1998) did not pre-empt the Second CA case;

f. Private respondent failed to allege, much less prove, irreparable injury to it.

On August 21, 1998, the Court of Appeals promulgated its decision, the dispositive portion of which reads as
follows:

"WHEREFORE, the decision of the Metropolitan Trial Court, Branch 45, Pasay City in Civil Case No. 113-97
dated May 9, 1997 is SET ASIDE and the orders dated March 23, 1998 and April 14, 1998, issued in Civil
Case No. 98-0366 are likewise SET ASIDE. Private respondent is hereby ordered to restore the subject
property in the possession of petitioner and are hereby permanently enjoined from further committing acts
disturbing physical possession of the subject property by petitioner until after the expiration of the Contract of
Lease.”[45]

On the same date the decision of the Court of Appeals was promulgated, respondent MMB, Inc. filed with that
court a very urgent ex-parte motion for execution pending appea1.[46] On August 26, 1998, the Court of Appeals
required petitioners to comment on such motion for execution pending appeal within ten (10) days from
notice.[47]

On August 25, 1998, respondent filed with the Court of Appeals another motion ex-parte for execution pending
appeal, motion to cite in contempt and motion to stop demolition.[48]
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On August 27, 1998, the Court of Appeals issued a resolution stating thus:

"a. Considering that discretionary execution may only issue after due hearing pursuant to Section (2)a, Rule 39
of the 1997 Rules on Civil Procedure, to set for hearing the very urgent motion for execution pending appeal
on September 1, 1998, at 10:00 AM at Moran Hall, Court of Appeals x x x;

"b. To require private respondents and counsel to explain within five (5) days from receipt hereof why they
should not be cited for contempt; and

"c. To restrain private respondents and all persons acting in their behalf from further demolishing the buildings
and improvements on the subject premises.”[49]

On August 31, 1998, petitioners filed with the Court of Appeals a motion requesting for an extension of time to
file explanation on the motion to declare petitioners and counsel in contempt.[50] In a resolution dated September
3, 1998, the Court of Appeals granted the motion, giving petitioners and counsel ten (10) days from September 1,
1998, or up to September 11, 1998, within which to file the explanation.[51] The case was set for oral argument,
parties were directed to submit simultaneously their respective memoranda to the very urgent motion for the
issuance of a writ of execution pending appeal/motion to stop demolition within ten (10) days from date, or until
September 11, 1998.[52]

On September 11, 1998, petitioners filed with the Court of Appeals a motion for extension of time to file
comment/memorandum for at least five (5) days from September 11, 1998, or up September 16, 1998 .[53]

On September 14, 1998, petitioners filed with the Supreme Court a petition for review of the decision of the Court
of Appeals.[54] On September 17, 1998, petitioners filed with the Court of Appeals their consolidated comment
to the very urgent motion for execution pending appeal, manifestation/motion to cite in contempt/motion to stop
demolition, with motion to defer consideration.[55]

The Court of Appeals, however, despite the pending petition with this Court, promulgated on September 18, 1998,
its resolution, the dispositive portion of which reads:

"Accordingly, this Court hereby RESOLVES to grant the instant petition.

"1. A writ of Execution Pending Appeal of the Decision of this Court dated August 21, 1998 is hereby issued.

"The Division Clerk of this Court is hereby ordered to furnish a certified true copy of this resolution and the
decision of this Court dated August 21, 1998 to the Metropolitan Trial Court, Branch 45, and Regional Trial
Court, Branch 231 both of Pasay City.

"2. Private respondents and their counsel are hereby adjudged guilty of indirect contempt of this Honorable
Court and are hereby sentenced to pay a fine of P30,000.00. Private respondents and counsel are also directed
to make a complete restoration to petitioner of the subject property.

"SO ORDERED."[56]

On September 21, 1998, the Court of Appeals designated a special sheriff[57] to enforce the writ, and on the same
day, he evicted petitioners from the premises and restored possession in favor of private respondent.[58]

On September 29, 1998, petitioners filed with the Supreme Court a petition for certiorari to nullify the resolution
of the Court of Appeals allowing execution pending appeal and the writ of execution issued pursuant thereto and
more, finding petitioners guilty of indirect contempt of court and sentencing them to pay a fine of P30,000.00.[59]

The issues raised in the petitions may be summed up as to whether or not the Court of Appeals erred:

1. In ruling that the nature of the complaint is for rescission of contract, not ejectment, over which the
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Metropolitan Trial Court, Pasay City did not have jurisdiction;

2. In directing that respondent MMB, Inc. be restored in possession of the leased premises;

3. In immediately executing its resolution dated September 18, 1998, transferring possession of the property
from petitioners to respondent MMB, Inc. by a "special sheriff".

4. In declaring petitioners guilty of indirect contempt of court, and sentencing them to pay a fine of
P30,000.00.

The crux of the case is whether there was a need for judicial rescission of the contract of lease before respondent
MMB, Inc. may be compelled to move out of the leased premises.

We find the petitions impressed with merit.

We rule that there is no need for a judicial rescission of the lease contract between lessors heirs of Justice J. B. L.
Reyes, et al. and lessee MMB, Inc. The contract provides:

"Section 18, paragraph 4 (a) In the event of default or breach of any of the condition of this contract x x x.

(b) x x x the LESSOR may, in his absolute discretion declare the contract cancelled and terminated and require
the TENANT to vacate the leased premises x x x

MMB, Inc. violated the following conditions of the contract:

1. Par. 8 requiring MMB, Inc. to cover all buildings and improvements on the leased premises with insurance
against fire, earthquake and extended coverage risks;

2. Par. 9 and 10 of the contract requiring MMB, Inc. to maintain the leased premises and all the buildings and
improvements thereon in a state of security and first class repair, in a clean and sanitary condition, to repair
and restore or reconstruct such damaged on destroyed improvements;

3. Par. 11 of the contract requiring defendant to secure LESSOR's prior written consent before it may assign or
transfer any of its rights under the contacts.

We have ruled that "there is nothing wrong if the parties to a lease contract agreed on certain mandatory
provisions concerning their respective rights and obligations, such as the procurement of the insurance and the
rescission clause. For it is well to recall that contracts are respected as the law between the contracting parties, and
they may establish such stipulations, clauses, terms and conditions as they may want to include. As long as such
agreements are not contrary to law, morals, good customs, public policy or public order they shall have the force
of law between them."[60]

The law on obligations and contracts does not prohibit parties from entering into agreement providing that a
violation of the terms of the contract would cause its cancellation even without judicial intervention.[61] This is
what petitioners and respondent entered into, a lease contract with stipulation that the contract is rescinded upon
violation of its substantial provisions, which MMB, Inc. does not deny they violated.

The basic issue having been disposed of, we need not resolve the other issues petitioners raised.

On hindsight, the Court of Appeals declared petitioners guilty of indirect contempt of court because they
implemented the writ of execution of the trial court despite the order of the court to elevate the entire original
records. And petitioners proceeded to demolish the improvements on the property without authority of the Court
of Appeals. However, this was because the temporary restraining order issued by the Court of Appeals had lapsed
after sixty (60) days.[62] No more restraining order was in effect until the court decided the case on its merits.
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Hence, petitioners acted in good faith in the exercise of their proprietary rights. There was no willful disobedience
to a lawful order. Petitioners were not guilty of contempt. The salutary rule is that the power to punish for
contempt must be exercised on the preservative, not vindictive principle, and on the corrective and not retaliatory
idea of punishment.[63] The courts must exercise the power to punish for contempt for purposes that are
impersonal because that power is intended as a safeguard not for the judges as persons but for the functions that
they exercise.[64] The court must exercise the power of contempt judiciously and sparingly, with utmost
self-restraint.[65]

One final word. It was bad enough that the Court of Appeals erred in ruling that the lease contract must be
judicially rescinded before respondent MMB, Inc. may be evicted from the premises. It was worse that the Court
of Appeals immediately enforced its decision pending appeal restoring respondent in possession of the leased
premises and worst, appointed a special sheriff to carry out the writ of execution. In the first place, we
emphatically rule that the Court of Appeals has no authority to issue immediate execution pending appeal of its
own decision. Discretionary execution under Rule 39, Section 2 (a), 1997 Rules of Civil Procedure, as amended,
is allowed pending appeal of a judgment or final order of the trial court, upon good reasons to be stated in a
special order after due hearing. A judgment of the Court of Appeals cannot be executed pending appeal. Once
final and executory, the judgment must be remanded to the lower court, where a motion for its execution may be
filed only after its entry.[66] In other words, before its finality, the judgment cannot be executed. There can be no
discretionary execution of a decision of the Court of Appeals. In the second place, even in discretionary
executions, the same must be firmly founded upon good reasons. The court must state in a special order the "good
reasons" justifying the issuance of the writ.[67] The good reasons allowing execution pending appeal must
constitute superior circumstances demanding urgency that will outweigh the injuries or damages to the adverse
party if the decision is reversed.[68] Jurisprudence teaches us what are "good reasons" that justify a premature
execution of judgment, such as "deterioration of commodities subject of litigation"[69] and "the deteriorating
condition of the vessel, M/V 'Valiant' . . . left to rot at the pier and without a crew to guard it".[70] In this case, the
good reasons given by the Court of Appeals to support the discretionary execution of its decision are (1) that
respondent would be deprived of income from its business endeavors; (2) that "it is of public knowledge" that the
Court of Appeals and the Supreme Court are clogged with cases and it may take some time before the decision in
the case may attain its finality; and (3) that petitioners acted with bad faith and malice.[71] None of the cited
reasons is "good" enough. According to jurisprudence, respondent's precarious financial condition is not a
compelling circumstance warranting immediate execution.[72] The assertion that "it is of public knowledge" that
the Supreme Court is clogged with cases that may take time to decide mocks the integrity and derides the
competence of this Court. The remark erodes and undermines the people's trust and confidence in the judiciary,
ironically coming from one of its subordinate courts. This is an assault on the Supreme Court that borders on
contempt; we cannot permit such attack to pass without sanction. This we cannot countenance. Litigants, lawyers
and judges share the responsibility of unclogging the dockets of the judiciary.[73] No lower court justice or judge
may deride, chastise or chide the Supreme Court even speaking "with due respect" in his ponencia. In fact, it is the
duty of lower courts to obey the decisions of the Supreme Court and render obeisance to its status as the apex of
the hierarchy of courts. "A becoming modesty of inferior courts demands conscious realization of the position that
they occupy in the interrelation and operation of the integrated judicial system of the nation."[74] "There is only
one Supreme Court from whose decision all other courts should take their bearings" so spoke Justice J. B. L.
Reyes.[75] We echo this golden nugget of advice. If a judge of a lower court cannot do so in conscience, he has
no alternative but to yield his judicial robe and resign.[76] More, it has been held that urgency resulting from
years of delay in the disposal of a case is not a good reason for premature execution of the decision.[77] Bad faith
and malice are not indicated simply because petitioners insisted on their rights and exhausted judicial remedies.
On the contrary, good faith is always presumed.[78] In the third place, on September 14, 1998, petitioners
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elevated the decision of the Court of Appeals to the Supreme Court by petition for review.[79] By the mere fact of
the filing of the petition, the finality of the Court of Appeals' decision was stayed, and there could be no entry of
judgment therein,[80] and, hence, no premature execution could be had. The Court of Appeals adopted its
resolution granting execution pending appeal on September 18, 1998, after the petition for review was already
filed in the Supreme Court.[81] It thereby encroached on the hallowed grounds of the Supreme Court. Worst of
all, the Court of Appeals has no authority to appoint a special sheriff.[82] It appointed an employee of the mailing
section, who was not even bonded as required by law.[83] Such display of keen interest in the immediate
execution of its decision coupled with the exercise of excessive authority by illegally appointing a "special sheriff'
makes the concerned members of the Court of Appeals liable to disciplinary action and the imposition of
appropriate penalty.[84]

WHEREFORE, the Court declares VOID the resolution of the Court of Appeals, dated September 18, 1998 in
CA-G. R. SP No. 47158 and SP No. 47720, and the writ of execution dated September 21, 1998, issued pursuant
thereto. Petitioners are acquitted of the charge of contempt of court.

The Court REVERSES the decision of the Court of Appeals promulgated on August 21, 1998, in CA-G. R. SP
No. 47158 and SP No. 47720, and REINSTATES the decision of the Regional Trial Court, Pasay City, Branch
231, dated March 23, 1998, and order dated April 14, 1998, in Civil Case 98-0366.

Costs against respondent MMB, Inc.

Let a copy of this decision be furnished to the Presiding Justice, Court of Appeals, Manila, for dissemination to
the Associate Justices, Court of Appeals, for their information and guidance.

SO ORDERED.

Davide, Jr., C.J., Melo, Puno, Kapunan, Mendoza, Panganiban, Quisumbing, Purisima, Buena, Gonzaga-Reyes,
Ynares-Santiago, and De Leon, Jr., JJ., concur.
Vitug, J., no part due to close relationship with some parties.
Bellosillo, J., no part.
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