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YNARES-SANTIAGO, J.:

Four policemen were charged with murder and two counts of attempted murder for the killing of Ramon Gabitan
and the wounding of Judith Cerilles and Edward Villaflor

The facts as condensed from the records are as follows:

At around 10:30 pm on May 12, 1991, PT Officer Second Class Ramon Gabitan, CAFGU member Andres Lapot,
and one Danilo Dumdum, all belonging to the Philippine Coast Guard, together with the Chiefmate and other
crew members of M/V Dang Delima, a foreign vessel, were drinking beer at the Twin's Disco Pub in Naval, Leyte
(now in Biliran province). The group danced with some of the waitresses of the disco house. One of them, Froilan
Acorda, a crew member of the M/V Dang Delima, danced most of the time with waitress Rosie Catigbe, an
alleged girlfriend of accused-appellant PO3 Eleuterio Tan, who was also in the said disco house with two
companions. After dancing, Rosie Catigbe sat beside Acorda, and the latter rested his hand on the thigh of the
former. Later, Gabitan's group left the disco house together with five waitresses, among whom were Rosie
Catigbe and Jovith Cerilles.[1] They were to proceed back to the foreign vessel M/V Dang Delima which was
anchored a few miles away from the shores of Naval, Leyte by riding the pumpboat owned by Lapot. As they
were leaving the disco house, accused-appellant Tan approached them and talked to two of the waitresses who
were walking behind the group. The two waitresses turned back and did not join the group anymore after they
were told by Tan that they will be brought to the foreign vessel. Thereafter, Tan confronted Froilan Acorda and
introduced himself as a police officer. Froilan asked for his badge. Tan instead took out his .38 caliber gun.
Froilan hit Tan with a karate blow and the gun fell to the ground. Disarmed, Tan rode his bicycle and left.

Gabitan's group, together with the three remaining waitresses, Jovith Cerilles, Ina Corpin and Rosie Catigbe,
boarded the pumpboat. As they were about to leave the pier, a fire truck arrived. Tan was on top of the water tank.
Accused-appellant PO3 Leonilo Maranga jumped off as the truck stopped and positioned himself in front.
Accused-appellant PO3 Alexander Pacioles was behind the wheel of the truck. Accused-appellant SPO1 Paulo
dela Peña also jumped off the rear of the truck. Armed with M-16 rifles, one of the accused-appellants allegedly
fired two warning shots to stop the pumpboat. But as the small vessel moved on, accused-appellants opened fire at
the moving pumpboat. Gabitan was hit by a bullet and fell overboard,[2] as the pumpboat sped away. His dead
body was recovered the following day in the ocean by fishermen. Jovith Cerilles sustained five wounds while
Edward Villaflor, who was also on board the pumpboat, was hit in the right leg. The latter two were brought to
different hospitals and survived their wounds.
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All the accused-appellants were subsequently charged with murder and two counts of attempted murder before the
Regional Trial Court of Biliran, which were respectively docketed as Criminal Cases Nos. 1530, 1531 and 1532.
However, upon motion of the prosecution, this Court ordered a change of venue and the cases were transferred to
the RTC of Tacloban City.[3] The cases were re-raffled and docketed anew as Criminal Cases Nos. 92-07-343,
92-09-477 and 92-09-478. The Informations read:

Criminal Case No. 92-09-343[4]

That on or about May 12, 1991 at around 10:30 o'clock in the evening in the Municipality of Naval, Province
of Biliran and within the jurisdiction of this Honorable Court above-named accused conspiring, confederating
and mutually helping each other with evident premeditation and treachery and with intent to kill did then and
there wilfully, unlawfully and feloniously fire, shoot, and discharge their M16 "Armalite" rifles at Ramon
Gabitan who was at that precise time riding in a pumpboat catching the latter by surprise hitting him in his
chest which caused his instantaneous and untimely death.

CONTRARY TO LAW. (Italics supplied)

Criminal Case No. 92-09-477[5]

That on or about May 12, 1991 at around 10:30 o'clock in the evening in the Municipality of Naval, Province
of Biliran and within the jurisdiction of this Honorable Court above-named accused conspiring, confederating
and mutually helping each other with evident premeditation and with intent to kill did then and there wilfully,
unlawfully and feloniously fire, shoot and discharge their M16 "armalite" rifles at Judith Cerilles who was at
that precise time riding in a pumpboat catching the latter by surprise hitting and wounding the victim at her left
shoulder which required immediate medical assistance resulting to (sic) the damage and prejudice of the
victim.

CONTRARY TO LAW. (Italics supplied)

Criminal Case No. 92-09-478[6]

That on or about May 12, 1991 at around 10:30 in the evening in the Municipality of Naval, Province of
Biliran and within the jurisdiction of this Honorable Court above-named accused conspiring, confederating and
mutually helping each other with evident premeditation and treachery and with intent to kill did then and there
wilfully, unlawfully and feloniously fire, shoot and discharge their M16 "armalite" rifles at Edward Villaflor
who was at that precise time riding in a pumpboat catching the latter by surprise hitting and wounding the
victim in his right thigh which required immediate medical assistance resulting to (sic) the damage and
prejudice of the victim.

CONTRARY TO LAW. (Italics supplied)

After arraignment, where they all pleaded not guilty, accused-appellants were tried and thereafter convicted as
charged. The dispositive portion of the trial court's decision reads:

WHEREFORE, finding accused Eleuterio Tan, Leonilo Maranga, Alexander Pacioles and Paulo dela Peña
guilty beyond reasonable doubt as principals of the crime of Murder qualified by treachery in Criminal Case
No. 92-07-343 for the killing of Ramon Gabitan, defined and penalized under Article 248 of the Revised Penal
Code with the aggravating circumstance of evident premeditation on the part of accused Eleuterio Tan only
without any mitigating circumstance to offset the same, sentences accused Eleuterio Tan to Reclusion
Perpetua.

The aggravating circumstance of evident premeditation not being applicable on the part of the three other
accused, the Court hereby sentences accused Leonilo Maranga, Paulo dela Peña and Alexander Pacioles to an
Indeterminate Penalty of from Ten (10) Years and One (1) Day of Prision Mayor as minimum to Seventeen
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(17) Years and Four (4) Months of Reclusion Temporal as maximum. Accused Eleuterio Tan, Leonilo
Maranga, Paulo dela Peña and Alexander Pacioles are hereby condemned to jointly indemnify the heirs of
Ramon Gabitan the sum of Two Hundred Thousand (P200,000.00) Pesos without subsidiary imprisonment in
case of insolvency.

The bond put up by accused Eleuterio Tan for his temporary liberty is hereby cancelled, and he should be
incarcerated immediately.

Finding accused Eleuterio Tan, Leonilo Maranga, Paulo dela Peña and Alexander Pacioles guilty beyond
reasonable doubt as principals in Criminal Case No. 92-09-477 for Attempted Murder, defined and penalized
under Article 248 in relation to Article 51 of the Revised Penal Code with the aggravating circumstance of
evident premeditation on the part of accused Eleuterio Tan only without any mitigating circumstance to offset
the same, and applying Indeterminate Sentence Law, sentences accused Eleuterio Tan to an imprisonment of
from Two (2) Years, Ten (10) Months and Twenty-one (21) Days of Prision Correccional as minimum to Eight
(8) Years, and Twenty-one (21) Days of Prision Mayor as maximum.

The aggravating circumstance of evident premeditation being not applicable to the other three accused, the
Court hereby sentences accused Leonilo Maranga, Paulo dela Peña and Alexander Pacioles to an Indeterminate
Penalty of from One (1) Year, Seven (7) Months and Eleven (11) Days of Arresto Mayor as minimum to Six
(6) Years, One (1) Month and Eleven (11) Days of Prision Correccional as maximum.

Accused Eleuterio Tan, Leonilo Maranga, Paulo dela Peña and Alexander Pacioles are hereby condemned to
jointly indemnify the offended party Juvith Cerelles the sum of Twenty Thousand (P20,000.00) Pesos, without
subsidiary imprisonment in case of insolvency.

Finding accused Eleuterio Tan, Leonilo Maranga, Paulo dela Peña and Alexander Pacioles guilty beyond
reasonable doubt as principal in Criminal Case No. 92-09-478 for Attempted Murder, defined and penalized
under Article 248 in relation to Article 51 of the Revised Penal Code with the aggravating circumstance of
evident premeditation on the part of accused Eleuterio Tan only without any mitigating circumstance to offset
the same, and applying Indeterminate Sentence Law, sentences accused Eleuterio Tan to a imprisonment of
from Two (2) Years, Ten (10) Months and Twenty-one (21) Days of Prision Correccional as minimum to Eight
(8) Years, and Twenty-one (21) Days of Prision Mayor as maximum.

The aggravating circumstance of evident premeditation being not applicable to the other three accused, the
Court hereby sentences accused Leonilo Maranga, Paulo dela Peña and Alexander Pacioles to an Indeterminate
Penalty of from One (1) Year, Seven (7) Months and Eleven (11) Days of Prision Correccional as maximum.

Accused Eleuterio Tan, Leonilo Maranga, Paulo dela Peña and Alexander Pacioles are hereby condemned to
jointly indemnify the offended party Eduard Villaflor the sum of Twenty Thousand (P20,000.00) Pesos,
without subsidiary imprisonment in case of insolvency.

SO ORDERED."[7]

Dissatisfied with the trial court's decision, accused-appellants interposed an appeal to this Court, basically
imputing errors in the trial court's factual findings. After a careful review of the evidence on record, the Court
finds that the appeal deserves no merit.

The prosecution maintained that accused-appellants suddenly fired upon the victims without warning. On the
other hand, the defense argues that Gabitan's group was the first to fire shots against them after accused-appellants
responded to a report of an alleged bicycle theft. The appeal raises the primary issue of credibility of witness upon
which the resolution of all the other issues raised depends.

Andres Lapot, owner of the pumpboat, was an eyewitness to the events as they transpired, viz.:
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Q.

Immediately upon arrival of the fire truck of Naval, Leyte, what happened?

A.

We were immediately strapped.

Q.

What do you mean by immediately strapped?

A.

When the fire truck arrived they immediately opened fire at us.

Q.

Who were the persons who were opened fire by the accused?

A.

All of us.

Q.

Where?

A.

Naval pier.

x x x x x x x x x

Q.

Who were the four accused?

A.

Pat. Eleuterio Tan, Leonilio Maranga, Alexander Pacioles and Paulo de la Peña.

Q.

Pat. Eleuterio Tan in relation to that fire truck of Naval, Leyte, where was he situated when he opened fire?

A.

On top of the fire truck.

Q.

On what particular place on top of the fire truck?

A.

On top of the water tank.

Q.

What was his position when you were fired?
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A.

He was in a prone position.

Q.

And what firearm did Eleuterio Tan use?

A.

M-16 armalite rifle.

Q.

What about Pat Leonilo Maranga, in relation to the fire truck where was he?

A.

Infront of the fire truck.

Q.

What particular place in front of the fire truck?

A.

End of the front of the fire truck.

Q.

When the accused fired where was this Leonilo Maranga?

A.

Already on the ground but in front the fire truck.

Q.

What was his distance to the front of the fire truck when he opened fire?

A.

Very close.

Q.

What was the position of Leonilo Maranga when he opened fire?

A.

He was standing.

Q.

Will you please demonstrate how he opened fire?

A.

This way.

(Witness stands up as if pointing the firearm at the banca.)
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Q.

What was the weapon used if you know?

A.

M-16 rifle.

Q.

Where was Alexander Pacioles in relation to the fire truck?

A.

He was at the driver's seat.

Q.

What about SPO1 Paulo de la Peña, in relation to the fire truck, where was he?

A.

At the rear of the fire truck.

Q.

At the time when he opened fire, what was his position?

A.

He was at the rear of the fire truck pointing his firearm at us.

Q.

What firearm?

A.

M-16 rifle.

Q.

From what place where Eleuterio Tan opened fire, to the pumpboat, what was the distance?

A.

10 to 15 meters.[8]

With the sudden burst of gunfire, Gabitan was hit with a bullet which produced two wounds, the entrance and the
exit wounds. These were fatal wounds, having hit his lungs, a vital organ.[9] The wounds caused severe
hemorrhage that led to his death.

The testimony of Andres Lapot was corroborated by one of the other victims, Juvith Cerilles, who was also on
board the pumpboat:

Q. What was that incident about?

A. The firetruck suddenly arrived and while the firetruck was still running, I looked at the firetruck.
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Q. How far was the firetruck ran, if you can estimate?

A. It was running fast.

Q. Where did it stop?

A. It stopped at the pier.

Q. How did it stop?

x x x x x x x x x

A. It stopped and only two jumped.

PROS. TUGONON:

Q. You said there were two jumped?

A. Yes, sir.

Q. How were you able to recognize them when that was in the evening of May 12, 1991?

A. There was an electric light.

Q. How far did the firetruck stop in relation to the electric light?

A. Very near.

Q. From what part of the firetruck did these two jump?

A. One jumped from the rear, the other one from the front.

Q. Those who jumped from the rear, if you will see them again, were you able to recognize?

ATTY. AVILA:

Only one.

BATAS.org - Philippine Law Library G.R. Nos. 116200-02. June 21, 2001

© 2026 batas.org  ·  Philippine Bar Review & Law-School Companion Page 7 of 19

Turn this case into an audio lecture - facts, issues, ruling and doctrine - at batas.org



WITNESS:

A. Yes, sir.

PROS. TUGONON:

Q. Will you please look around from the gallery if the one jumped from the rear is present? We request you to
go down from the witness stand and tap the shoulder of the witness.

A. Witness goes down from the witness stand and goes to the place where the accused are seated and taps the
person who, when asked about his name, he answered that he is Paulo dela Peña.

Q. The other one who jumped from the front of the firetruck, were you able to recognize him?

A. Yes, sir.

Q. Will you please look around and please go down from the witness stand and tap his shoulder?

A. Witness goes down from the witness stand and taps the shoulder of Leonilo Maranga.

Q. Do you know who was the driver of the firetruck?

A. I can recognize his face.

Q. If he is here, please tap his shoulder.

A. Witness goes down from the witness stand and taps the shoulder of PO3 Alexander Pacioles who is present
in Court.

x x x x x x x x x

Q. Do you know where Eleuterio Tan was at the time when the firetruck arrived?

A. Yes, sir.

Q. Where was Eleuterio Tan?

A. He was on top of the firetruck.

Q. What was his position on top of the firetruck?
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A. He was in a prone position.

Q. When the two persons whom you just tapped on the shoulder, one from the rear and one from the front,
what happened immediately after that?

A. They shot at us with the use of the firearms.

Q. What about Eleuterio Tan, what did he do when you said he was on top of the firetruck?

A. He also fired.

Q. And when you said he fired, towards what direction or towards who did they fire?

A. At us on the pumpboat.

Q. What about the one who was at the driver's wheel, what did he do?

A. He also fired shots. Witness extends her right hand forward.

Q. Towards you and your companions at the pumpboat?

ATTY. AVILA:

Leading.

PROS. TUGONON:

Q. Towards what direction was that fire?

A. At us and seamen.[10]

With nowhere to escape and no place to hide, Cerilles and Villaflor were also hit by bullets fired by
accused-appellants. Cerilles sustained five wounds which, as per medical examination, were described as gunshot
wounds because of the presence of splinters, i.e., metal objects or pieces of wood embedded in the skin.[11] Her
wounds were however, non-fatal. Moreover, it was found that the victim was situated at a lower level than the
assailants because of the direction of the wounds,[12] which confirms the theory that accused-appellants were on
a higher elevation than the victims. With respect to Villaflor, the examining physician found that he sustained
abrasions on the right leg which were likewise caused by bullets. His wounds are merely considered superficial
since they hit only the epidermis of his skin.[13]

The defense invokes the justifying circumstance of lawful performance of duty.[14] For this circumstance to be
rightfully appreciated, two requisites must concur:
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(1)

that the accused acted in the performance of a duty or in the lawful exercise of a right or office;

(2)

that the injury caused or the offense committed be the necessary consequence of the due performance of duty
or the lawful exercise of such right or office.[15]

Accused-appellants contend that they were only responding to a citizen's complaint for theft of bicycle. It was
alleged that those who took the complainant's bicycle were with the group of Gabitan. When accused-appellant
Tan allegedly called for help from his fellow police officers, his co-appellants boarded the fire truck and directly
went to the pier which was about 3-5 minutes walking distance away. At the pier, they saw a pumpboat which was
about to leave the shore. According to the defense, someone on board the pumpboat fired a shot at them which
impelled them to return fire.

This version is improbable in the light of the evidence on record and is contrary to the defense of lawful
performance of duty. First, contrary to his assertion, accused-appellant Tan was positively identified by
prosecution witnesses drinking beer inside the disco house prior to the incident.[16] At least three witnesses
testified that he was not wearing a uniform, but maong pants,[17] white T-shirt and slippers.[18] If it were true
that he was on patrol, he should not be inside the disco house drinking and he should be in the prescribed police
uniform. The duty to patrol means that the officer is not on undercover police work, wherein he may not wear the
proper police uniform because of the nature of the police operation. To conduct patrol work necessitates the
physical presence of the officer in the street or in public places where he will be immediately recognized through
his uniform as a police officer. Hence, accused-appellant could not have been on patrol duty, especially since he
was seen drinking beer inside an entertainment house.

Second, it is strange that a fire truck was used by accused-appellants in the pursuit of the alleged thieves.
Assuming for the sake of argument that accused-appellants were responding to a call, they would not position
themselves on top of the water tank of the truck where they would be prone to any attack from the suspects.
Assuming further that there was a complaint for theft, the usual procedure should have been to search for the
suspects, and if they are located, to apprehend them employing the least force as may be necessary to effect a
lawful arrest without warrant. Under Rule 113 of the Rules of Court then in force:

Sec. 2. x x x. No violence or unnecessary force shall be used in making an arrest, and the person arrested shall
not be subject to any greater restraint than is necessary for his detention.

Although the employment of high powered firearms, which in this case were M-16 rifles, does not necessarily
connote unnecessary force, the police had no reason to fire their weapons indiscriminately at a group of persons
on board a moving boat. The Rules of Court mandates that the police officer or any person conducting arrest must
identify himself as such and state his intention to arrest when there is no danger to himself or it would not
prejudice the arrest.[19] Further, the rules of engagement, of which every police officer must be thoroughly
knowledgeable and for which he must always exercise the highest caution, does not require that he should
immediately draw or fire his weapon if the person asked or to be accosted does not heed his call. Pursuit without
danger should be his next move and not vengeance for personal feelings or a damaged pride. Police work requires
nothing more than the lawful apprehension of suspects since the completion of the process pertains to other
government officers or agencies. The victims in this case and all those on the pumpboat were not under any
obligation to surrender since they were not prisoners who had escaped from detention, nor were they identified
suspects. Not even the presumption of regularity in the performance of duty[20] can be resorted to by appellants,
nor does it find application in this case because they were no longer performing a duty when they immediately
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fired their weapons.

Third, the evidence does not support the contention that it was Gabitan who was the first to shoot. There were no
powder burns on Gabitan's hands to indicate that he fired a gun. Rather, when his dead body was recovered and
brought to the Naval Police Station, his .38 caliber gun was still tucked in his waist.[21]

Fourth, when Acorda asked for accused-appellant Tan's badge, the latter instead drew his gun. Whenever a police
officer introduces himself as such, he must show his police identification card or badge. Persons who deal with
the police need not even ask for the officer's identification papers because the officer should have taken the
initiative outright. His service firearm is not an identification card. The best and immediate evidence of police
identity is the badge, the ID and the proper uniform. It is a basic norm of police work, particularly when
approaching a stranger with whom he has no prior contact, not just to introduce himself properly but also to
present his police badge and ID.

Finally, the party who invokes a justifying circumstance has the burden of proof. Failure on their part to discharge
that burden justifies their conviction because of their admission of having authored the criminal act. This is the
essence of a justifying circumstance which applies not only to self-defense cases but equally to the defense of
performance of duty. For this reason, the Rules of Court allows the reversal of proceedings by requiring the party
who invokes a lawful defense to present evidence ahead of the prosecution.[22]

Accused-appellants' defense cannot be given credence because the uncovered vessel was riddled with no less than
33 bullets holes,[23] in addition to those which hit the three victims. This could not have been self-defense, but
plain and simple revenge for the trivial reason that accused-appellant Tan's girlfriend danced with and allowed her
thigh to be touched by another man. Moreover, the defense of performance of duty, as an affirmative allegation,
should be demonstrated with convincing credibility.[24] Accused-appellants version is lacking in truth, aside from
being a mere afterthought and contrary to human nature. The physical evidence in this case runs counter to the
testimonial evidence, in which case the former prevails.[25] Physical evidence is a mute but eloquent
manifestation of truth, and it ranks high in the hierarchy of our trustworthy evidence.[26] 26 Being situated on a
higher level than the pumpboat, the life of accused-appellants cannot be said to have been in immediate peril. As
such, their judgment of firing at an "escaping" pumpboat was highly unjustifiable. The mere fact that their verbal
warning or warning shots were not heeded was no justification to spray bullets on those persons on board.
Accused-appellants should have known, as they ought to have known, that there were unarmed waitresses on
board the pumpboat.

As mentioned earlier, the ultimate question, where the factual version of the prosecution and the defense
contradict each other as in this case, is one of credibility of witness. Such issue is best left to the trial court
because of its unique opportunity of having observed that elusive and incommunicable evidence of the witness'
deportment on the stand while testifying, an opportunity denied to the appellate courts,[27] which usually relies
on the cold pages of the silent records. In this case, it was not convincingly shown that the court a quo had
overlooked or disregarded significant facts and circumstances which when considered would have affected the
outcome of the case[28]or would justify a departure from the assessments and findings of the court below. The
foregoing disquisition clearly demonstrates that the trial court's findings of facts are binding on this Court
although not necessarily with respect to its conclusion drawn from such facts.

Assuming that accused-appellants first fired warning shots into the air to stop the pumpboat or that those on board
suddenly fired at them, neither of these justified accused-appellants to spray the moving pumpboat with live
bullets hitting it at least 33 times. There is nothing in the records which shows that accused-appellant were
positive that those on board the pumpboat were the alleged thieves. The mere fact that a pumpboat is moving
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cannot justify their acts of firing upon the vessel even if they may have presumed that the persons on board were
fleeing from the police. The pumpboat was found moving away from the shore because its passengers were bound
for the foreign vessel docked kilometers away from the shore.

There is treachery if the attack was so sudden and unexpected that the deceased had no time to prepare for his
defense.[29] When Lapot, Gabitan, Villaflor, Cerilles, the two other waitresses and the rest of the group were
already in the pumpboat, they were suddenly fired upon by accused-appellants. Placed in that dangerous situation,
their only means of escape was to be far from the reach of the bullets. The remaining immediate option was to
move the pumpboat as fast as they can towards the sea. Those on board had no time to prepare for any defense or
even to seek cover. Under these circumstances, the suddenness and severity of the attack constituted
treachery.[30] It could not be reasonably said that the victims should have expected accused-appellant Tan to
chase them after the latter left them outside the disco house. Moreover, from the point of view of
accused-appellants - one of whom was standing on top of the firetruck while another was at the rear of the truck -
they were in a more advantageous position considering that the fire truck was on a higher level than the
pumpboat. The pumpboat had no hard covering from which Gabitan's group could hide and protect themselves
from the burst of gunfire. Not even the sea would be a good shelter for the bullets can easily penetrate the water.

For evident premeditation to be appreciated, the following elements must be proved as conclusively as the crime
itself, i.e., by proof beyond reasonable doubt:[31]

(1) The time when the accused decided to commit crime;

(2) An overt act manifestly indicating that he has clung to his determination;

(3) Sufficient lapse of time between decision and execution to allow the accused to reflect upon the
consequences of his act.[32]

The essence of premeditation is that the execution of the act was preceded by cool thought and reflection upon the
resolution to carry out the criminal intent during a space of time sufficient to arrive at a calm judgment.[33] To be
considered, it is indispensable to show how and when the plan to kill was hatched or how much time had elapsed
before it was carried out. Premeditation must be based on external acts which must be notorious, manifest, and
evident[34]- not merely suspecting - indicating deliberate planning. In this case, there was no proof, direct or
circumstantial, offered by the prosecution to show when accused-appellant Tan and his co-accused meditated and
reflected upon their decision to kill the victim and the intervening time that elapsed before his plan was carried
out. Between the time when accused-appellant Tan confronted Acorda and the time of the shooting of the
pumpboat, there was only one continuing act during which there was no possible time of reflection. There was a
lapse of at most only twenty minutes from the time of the confrontation outside the disco house up to the ambush
at the pier, a period not enough for cool mind to set in. Evident premeditation cannot be presumed from the
external acts alone. Mere suppositions or presumptions, no matter how truthful, cannot produce the effect of
aggravating the liability of the accused.[35]

Though no evident premeditation was proven, conspiracy can be clearly inferred from the acts of
accused-appellants. There is conspiracy when two or more persons come to an agreement concerning the
commission of a felony and the execution of the felony is decided upon.[36] It is not necessary that there be direct
proof that the co-conspirators had any prior agreement and decision to commit the crime, it being sufficient that
the malefactors shall have acted in concert pursuant to the same objective.[37] Conspiracy arises on the very
instant the plotters agree, expressly or impliedly, to commit the felony and forthwith decide to pursue it. So that
whenever conspiracy is proven the act of one is the act of all.[38] When the fire truck arrived at the pier and
stopped near the lamp post, accused-appellants immediately proceeded to their respective positions at different
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locations of the truck with their firearms pointed towards the pumpboat. When their alleged call to stop the
pumpboat went unheeded, they just suddenly fired at the persons on the moving pumpboat. Firing simultaneously
their high-powered weapons and directing it towards the vessel indicate nothing more but a clear case of
concerted action designed to accomplish the same purpose.

Murder is committed when a person kills another and the killing is attended by any modifying circumstance such
as evident premeditation and treachery.[39] The circumstance of treachery alleged in the Information qualified the
killing of Gabitan to murder.

However, the Informations in the two attempted murder cases failed to allege the essential elements necessary to
convict accused-appellants of the said crimes. In particular, there was nothing in the latter two Informations from
which it may be concluded that accused-appellants commenced the commission of the felony directly or by overt
acts and did not perform all the acts of execution which should have produced the felony by reason of some cause
or accident other than their own spontaneous desistance.[40] Without these allegations, the elements necessary to
constitute the felony of attempted murder cannot be said to have been properly alleged, and accused-appellants
cannot be convicted of a crime with which they were not charged. Otherwise, to convict them of attempted
murder, when the same is not the crime charged in the Information, would be to violate their constitutional and
statutory right[41] to criminal due process, and in particular, their right to be informed of the nature and cause of
the accusation against them.[42] It must be remembered that it is not the designation of the offense in the
Information described by the prosecution that governs, rather it is the allegations in the Information that must be
considered in determining what crime is charged.[43] All that the Informations alleged was that
accused-appellants fired and discharged their M-16 rifles against the moving pumpboat, hitting and wounding the
injured complainants, who required medical attention. Clearly, these bare allegations are not enough to sustain a
charge for attempted murder. At most, based on the allegations in the Information in Criminal Case Nos.
92-09-477 (1531) and 92-09-478 (1532), accused-appellants can be convicted only of physical injuries -- a lesser
felony absorbed in the crime of attempted murder. At any rate, the Rules sanction a conviction for a crime which
is necessarily included in the crime charged, so long as the former is proven.[44]

Cerilles and Villaflor suffered superficial wounds, but despite accused-appellants' manifest intent to kill, it cannot
bring forth a conviction for attempted murder because of the insufficient allegation in the information to warrant
conviction for such crime. The next issue to determine is the character of the physical injuries they sustained.
According to the physician who examined the victims, the five wounds sustained by Cerilles on the different parts
of her body were non-fatal.[45] Her wounds, barring any complications, may heal in seven to eight days. With
respect to Villaflor, the abrasions he sustained may heal in 2 to 3 weeks' time. In fact, Villaflor did not even return
to the doctor for further medical attention, first aid treatment being enough.[46] Injuries which require medical
attention for a period of at least 10 but not more than 30 days is classified as less serious, falling under Article 265
of the Revised Penal Code.

On the assumption that a doubt exists as to the legal propriety of the allegations in said two Informations -
whether it is attempted murder or physical injuries - such doubt should be resolved by convicting the accused only
of physical injuries instead of attempted or frustrated murder or homicide,[47] if the evidence warrants such
conviction.

No aggravating circumstance can be considered against accused-appellants for the death of Gabitan. Although
treachery is also a generic aggravating circumstance, it can no longer be considered again since it already
qualified the killing to murder. The Information in Criminal Case No. 92-09-477, which involved the wounding of
Cerilles, contained no allegation of treachery. It cannot therefore be considered even if it was proven during trial.
On the other hand, the proof of treachery and its allegation in the Information in Criminal Case No. 92-09-478
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may be appreciated against accused-appellants. As for the aggravating circumstance of evident premeditation,
though it was alleged in the Information, the prosecution failed to establish it with the required quantum of proof
as discussed above; hence the same cannot be appreciated.

At the time of the commission of the crime in 1991, the penalty imposed for murder was reclusion temporal
maximum to death. The higher penalty of reclusion perpetua to death, prescribed by R.A. 7659 which took effect
after the commission of the crime in this case, cannot be given retroactive effect because it is unfavorable to
accused-appellants.[48] Under Article 64 of the Revised Penal Code, when the penalty prescribed is composed of
three periods and there is neither mitigating nor aggravating circumstance, the penalty shall be imposed in its
medium period,[49] which is reclusion perpetua.[50] No indeterminate sentence can be imposed on
accused-appellants because of the proscription of its applicability in cases where the penalty imposed is reclusion
perpetua.[51]

As for the other two cases, the crimes committed are less serious physical injuries and slight physical injury. The
penalties for these are prescribed in Article 265 and 266 of the Revised Penal Code, the relevant portions of which
read:

Art. 265. Less serious physical injuries. -- Any person who shall inflict upon another physical injuries not
described in the preceding articles, but which shall incapacitate the offended party for labor for ten days or more,
or shall require medical assistance for the same period, shall be guilty of less serious physical injuries and shall
suffer the penalty of arresto mayor.

Whenever less serious physical injuries shall have been inflicted with the manifest intent to kill or offend the
injured person, or under circumstances adding ignominy to the offense in addition to the penalty of arresto mayor,
a fine not exceeding 500 pesos shall be imposed.

Art. 266. Slight physical injuries and maltreatment. -- The crime of slight physical injuries shall be punished:

1. By arresto menor when the offender has inflicted physical injuries which shall incapacitate the offended
party for labor from one to nine days, or shall require medical attendance during the same period. (emphasis
supplied).

The injuries sustained by Villaflor will heal in 2 to 3 weeks. However, considering that the intent to kill was
manifest because of the sporadic burst of high-powered firearms, the crime of less serious physical injury is
qualified, in which case the imposition of the additional penalty of fine as provided in the second paragraph of
Article 265 is warranted.

On the other hand, the crime of slight physical injuries, committed against Cerilles, is penalized by arresto menor.

The Indeterminate Sentence Law likewise does not apply in these two cases since said law excludes from its
coverage cases where the penalty imposed does not exceed one year.[52]

The trial court held accused-appellants solidarily liable to the heirs of Gabitan for P200,000.00, and another
P20,000.00 each to Juvith Cerilles and Edward Villaflor as indemnity. In murder, the civil indemnity has been
fixed by jurisprudence at P50,000.00.[53] The grant of civil indemnity in murder requires no proof other than the
fact of death as a result of the crime and proof of appellants' responsibility therefor.[54] On the other hand, the
separate award of moral damages is justified because of the physical suffering and mental anguish brought about
by the felonious acts, and is thus recoverable in criminal offenses resulting in physical injuries or death.[55] The
amount of moral damages is also fixed at P50,000.00 for murder.[56] For the less serious physical injuries, moral
damages of P10,000.00 shall be sufficient. Exemplary damages can be granted only in cases where there is an
aggravating circumstance.[57]
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WHEREFORE, the decision of the trial court is AFFIRMED subject to the following MODIFICATIONS:

(1) Accused-appellants are found guilty of MURDER in Criminal Case No. 92-09-343 and each is sentenced to
suffer the penalty of reclusion perpetua.

(2) Accused-appellants are found guilty of LESS SERIOUS PHYSICAL INJURIES in Criminal Case No.
92-09-478 and each is sentenced to suffer imprisonment of six (6) months of arresto mayor maximum, AND
pay a fine of P500.00 each.

(3) Accused-appellants are found guilty of SLIGHT PHYSICAL INJURIES in Criminal Case No. 92-09-477
and each is sentenced to suffer imprisonment of thirty (30) days of arresto menor.

(4) All penalties shall be served successively.

(5) Accused-appellants are ordered to solidarily pay:

a. To the heirs of Gabitan, the reduced amount of P50,000.00 as civil indemnity and P50,000.00 as moral
damages;

b. To Villaflor, moral damages of P10,000.00 in addition to the civil indemnity of P20,000.00 awarded by the
trial court; and

c. To Ceriles, moral damages of P10,000.00 in addition to the civil indemnity of P20,000.00 awarded by the
trial court; and

d. Exemplary damages in the amount of P10,000.00 each to Villaflor and Cerilles.

No subsidiary imprisonment shall be imposed in case of insolvency.

(6) Costs de oficio.

SO ORDERED.

Davide, Jr., C.J. (Chairman), Puno, Kapunan, and Pardo, JJ., concur.
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