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JOHNSON, J.:

On the 7th of October, 1912, the plaintiff filed its complaint in the Court of First Instance of the Province of
Iloilo, for the purpose of recovering of the defendant the sum of P43,212.95, together with interest at 8 per cent,
and P2,000 as costs. The plaintiff also alleged that, to secure the payment of said sum, the defendant, on the 26th
of June, 1907, had executed and delivered a mortgage upon certain property particularly described therein, and
prayed for a judgment for the amount above stated. To the petition of the plaintiff the defendant filed a general
denial.

Upon the issue thus presented, the cause was brought on for trial. After hearing the evidence, the Honorable
James S. Powell, judge, rendered a judgment in favor of the plaintiff and against the defendant for the sum of
P41,275.18 with interest, from the 21st of January, 1913, at 8 per cent until paid and for the further sum of P2,000
as attorney's fees, as provided in said mortgage, and costs. The lower court further ordered "that the said sums be
paid into this court by the defendant on or before the first day of the next term of this court immediately
succeeding this January term, 1913, said principal and interest and costs, and, in default of such payment, the land
and other improvements named in said mortgage will be sold to realize the amount due on said mortgage, with the
costs." From that judgment the defendant appealed to this court and made the following assignments of error:
"(1.) The court erred in not ordering the sale of the various properties for the aliquot parts of the debt as provided
for in the mortgage. (2.) The court erred in rendering judgment against the defendant for the fees of counsel for
the plaintiff."

In support of the first assignment of error, the appellant cites article 1860 of the Civil Code. In reply to that
argument, the appellee calls our attention to sections 256 and 257 of the Code of Procedure in Civil Actions, as
well as the decisions of this court in the cases of Banco Español-Filipino vs. Donaldson Sim & Co. (5 Phil. Rep.,
418) and Yangco vs. Cruz Herrera (11 Phil. Rep., 402). In the case of Banco Español-Filipino vs. Donaldson Sim
& Co. this court said, speaking through its Chief Justice, "the sale of the pledged articles should be had in
accordance with the provisions of the present Code of Civil Procedure, and not in accordance with those of the
code in force at the time the contract was made."

The present case is even stronger than that, for the reason that the contract in the present case was made after the
adoption of the new Code of Procedure in Civil Actions. The doctrine announced in the case of Banco
Español-Filipino vs. Donaldson Sim & Co. is further confirmed by the case of Yangco vs. Cruz Herrera supra. In
that case this court said, speaking through Justice Tracey, "Even though a clause be inserted in a mortgage fixing
a tipo or upset price to become operative in the event of foreclosure, nevertheless, the sale must take place and the
property must be awarded to the highest bidder. Parties cannot, by agreement, contravene the statutes and
interfere with the lawful procedure of the courts." See also Warner, Barnes & Co. vs. Jaucian, 13 Phil. Rep., 4.
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It would seem unnecessary to cite the foregoing decisions against the contention of the appellant for the reason
that paragraph 7 of the mortgage expressly provides that, even though the mortgage contains an "upset price," the
defendant expressly gave his consent to have the property sold in accordance with the provisions of the Code of
Procedure in Civil Actions.

We find no reason for reversing or modifying the decision of the lower court, based upon the first assignment of
error. With-reference to the second assignment of error, that the lower court should not have imposed a judgment
upon the defendant for P2,000 as attorney's fees, it may be said, that the mortgage contains a provision for the
payment of P2,000, in case the plaintiff is compelled to resort to the courts to recover the amount due on said
mortgage, "por gastos y costas." In view of that provision, we are of the opinion that it was only intended that the
plaintiff should recover of the defendant, in case an action was brought for the foreclosure of said mortgage, his
costs and expenses necessarily incurred in the foreclosure of the mortgage. We do not believe that it was an
absolute promise to pay P2,000 as attorney's fees. The mortgage does not contain a stipulation to that effect. We
are of the opinion, and so hold, that the purpose of said clause in the mortgage was simply to permit the plaintiff
to recover his expenses and costs, in case an action was brought. There is no proof in the record to show what
were the expenses incurred by virtue of the present action by the plaintiff. In our opinion, therefore, that part of
the judgment of the lower court should be modified, and the plaintiff should be permitted to recover, in addition to
the sum for which judgment was rendered by the lower court, his costs only.

With that modification, the judgment of the lower court is hereby affirmed. So ordered.

Arellano, C. J., Torres, Carson, Trent, and Araullo, JJ., concur.

BATAS.org - Philippine Law Library G. R. No. 9358. September 24, 1915

© 2026 batas.org  ·  Philippine Bar Review & Law-School Companion Page 2 of 3

Bar review courses, mock exams and a study planner that keeps you on pace - batas.org



ABOUT BATAS.ORG

Study smarter at BATAS.org
The Philippine bar review and law-school companion built around how your brain actually remembers.

The complete Philippine law library - free for everyone.
More than 100,000 Supreme Court decisions, Republic Acts, and executive issuances - full-text searchable, browsable
by category and year, and always free. No paywall, no login. This PDF came from it.

Audio case-brief lectures.
Any decision becomes a podcast-style lecture - facts, issues, ruling, and doctrine - with read-along highlighting and a
hands-free presentation mode. Study while commuting, working out, or resting your eyes.

Bar review built on the science of memory.
Complete, sequenced courses for all eight bar subjects, narrated like podcasts and reinforced with retrieval practice and
spaced review - the study techniques with the strongest evidence behind them.

The full law-school curriculum.
One subscription unlocks the entire J.D. curriculum - every subject, every lesson, with your progress tracked down to
the paragraph so you can pick up exactly where you left off, on any device.

Mock exams that tell you where you stand.
Timed multiple-choice exams graded instantly, with per-subject score breakdowns and focus suggestions that point you
at your weakest topics first.

A study planner that keeps you on pace.
Set your schedule and BATAS tells you every day whether you are on track for bar day - and exactly which lesson to
take next.

Start free at https://batas.org
The law library is free forever - and your first lesson is one click away.

The text of this document is an official public record and remains in the public domain. Formatting, presentation, and compilation © 2026
batas.org.

Downloaded free from the batas.org Law Library. Share it freely - the library is free for every law student, bar reviewee, and practitioner.

BATAS.org - Philippine Law Library G. R. No. 9358. September 24, 1915

© 2026 batas.org  ·  Philippine Bar Review & Law-School Companion Page 3 of 3

Study hands-free: podcast-style lessons with read-along highlighting - batas.org


