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CARSON, J.:

This is an appea from a judgment of the Court of First Instance of Manila declining to grant a new tria to the
defendants and appellants, against whom a default judgment had been entered for the sum of P2,242.43.

Defendants and their attorney, al of whom are residents of Cebu, based their motion for a new trial on the ground
that they had no notice of the date set for the tria of the case.

It appears that there is arule of practice in the Court of First Instance of Manila whereby the clerk is directed to
"place on the trial calendar all causes pending” and at issue,” and that in such cases "Notices of trial will not be
sent to attorneys or litigants, and failure to receive said notices will not be considered an excuse for
non-appearance.” It further appears that this case was pending and at issue prior to the beginning of the October
term of the trial court, and that the clerk, pursuant to the rule of practice above referred to, placed the case on the
calendar to be heard on the 9th of October, 1911. It further appears that no notice was sent defendants or their
counsel, who were residents of the Province of Cebu, and that they did not have actual notice of the date set for
thetrial. It nowhere appears that either the defendants or their counsel had any knowledge of the above-mentioned
rule of practice adopted in the Court of First Instance of Manila.

In the case of Muerteguy & Aboitiz vs. Delgado (22 Phil. Rep., 109), we recognized as one of the most
elementary rules in the administration of justice that "Parties have a right to be present at the trial of their causes,
either by themselves or by their attorneys. They are also entitled to reasonable notice of the time fixed for trial."

Manifestly, the defendants in this case were entitled to a new trial unless, under the above-mentioned rule of
practice adopted in the Courts of First Instance of Manila, they can be said to have had constructive notice of the
date set for the trial of this case.

Section 6 of Act No. 190 provides the conditions under which rules of court may be adopted in this jurisdiction so
asto bind the litigants and their counsel. It isas follows:

"The judges of the Supreme Court shall prepare rules regulating the conduct of business in the Supreme Court
and in the Courts of First Instance. The rules shall be uniform for all Courts of First Instance throughout the
Islands. Such rules, when duly made and promulgated and not in conflict with the laws of the United States or
of the Philippine Islands, shall be binding and must be observed, but no judgment shall be reversed by reason
of afailure of the court to comply with such rules unless the substantial rights of a party have been impaired by
such failure.”

The rule in question has not been put in force as provided in this section. It has no uniform application throughout
this jurisdiction. Indeed it is in direct conflict with the practice followed in many of the courts throughout the
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Islands wherein actual notice is always required under the circumstances wherein the Manila rule undertakes to do
away with the necessity therefor. Without deciding how far a rule of practice of this character can be held to be
binding upon counsel or litigants who are affirmatively shown to have been advised of its existence, it is very
clear that it can have no effect to deprive any person who is unacquainted with its existence of any right to which
he would be entitled in the absence of the rule. Defendants and their counsel were clearly entitled to notice of the
date of the trial, unless they can be charged with constructive notice under the rule in question. It does not appear
that they were advised of the existence of the rule, and we are of opinion and so hold that it was reversible error to
proceed with the trial in the absence of notice to the defendants or their counsel, and that the new trial, which was
prayed for in the court below, should have been granted.

It appears that some time prior to the hearing of the application for a new trial the amount of the judgment was
paid, and it is contended that the amount of the judgment having been paid there remained at that time, in the
language of the trial judge, "no actual controversy or right to new trial or appeal.” It appears, however, that by
specia order of the trial judge, execution was issued on the judgment and manifestly payment made under such
conditions cannot be given the effect of avoluntary settlement putting an end to the litigation.

Under the provisions of section 443 of Act No. 190 the trial judge is expressly authorized to issue execution
immediately upon the entry of final judgment; but the right so to do should not be construed so as to deprive the
defendant of hisrights to a new trial and appeal, in the event that the amount of the judgment is recovered under
the levy of the execution, or paid by the defendant in order to avoid the costs, expense and damage which would
necessarily result from the levy of the execution.

The judgement entered in the court below should be reversed and a new trial granted, without costs in this
instance. So ordered.

Arellano, C. J,, Torres and Trent, JJ., concur.

Moreland, J., concurs in the result.
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