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BARREDO, J.:

Petition for certiorari to have the order of respondent judge of December 28, 1979 ordering petitioner to produce
the child, Maria Teresa Unson, his daughter barely eight years of age, with private respondent Edita N. Araneta
and return her to the custody of the latter, further obliging petitioner to "continue his support of said daughter by
providing for her education and medical needs,” allegedly issued without a "hearing” and the reception of
testimony in violation of Section 6 of Rule 99.

Petitioner and private respondent were married on April 19, 1971[1] and out of that marriage the child in question,
Teresa, was born on December 1, 1971. However, as stated in a decision rendered on August 23, 1974 in Civil
Case No. 7716 of respondent judge himself, on July 13, 1974 they executed an agreement for the separation of
their properties and to live separately, as they have in fact been living separately since June 1972. The agreement
was approved by the Court.

The parties are agreed that no specific provision was contained in said agreement about the custody of the child
because the husband and wife would have their own private arrangement in that respect. Thus, according to the
affidavit of petitioner attached to his supplement to petition, submitted in compliance with the directive of this
Court during the hearing of this case, he affirms that:

XXX XXX XXX

"(8) That when Maria Teresa started pre-school in 1976 at the Early Learning Center in San Lorenzo, very
near petitioner's residence, and later when she started school at Assumption College, Maria Teresa would stay
with petitioner during school days and spend weekends with her mother, but there were times when her mother
wouldn't even bother to pick her up during non-school days;

(9) That during the early part of 1978 petitioner personally acquired knowledge that his wife Edita Araneta has
been living with her brother-in-law Agustin F. Reyes, in an apartment at C. Palma St., Makati, Metro Manila,
and so petitioner tightened his custody over his daughter, especially after:

a. he found out that Agustin F. Reyes was confined at the Makati Medical Center from October 13 up to
December 3, 1977 for "Manic Depressive" under the care of Dr. Baltazar Reyes;

b. he found out that his wife Edita Araneta delivered a child fathered by Agustin F. Reyes on September 24,
1978. (Please see Birth Certificate attached hereto as Annex "A-1");

c. he found out that Agustin F. Reyes had been confined again for the same ailment at the Makati Medical
Center from June 27 up to August 29, 1978 under the care of the same doctor;

(10) That on May 21, 1980 Edita Araneta delivered another child fathered by Agustin F. Reyes. (Please see Birth
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Certificate attached hereto as Annex "A-2");

(11) That aside from the foregoing circumstances, the following militate against custody of Maria Teresa in favor
of Edita Araneta:

a. Agustin F. Reyesis the child's godfather/baptismal sponsor;

b. Agustin F. Reyes and Edita Araneta have left the Roman Catholic Church and have embraced a protestant
sect (Please see Annex "A-2" hereof, which lists the occupation of Agustin F. Reyes as a seminarian);

(12) That Maria Teresa is amost nine (9) years old, born and reared under the Roman Catholic faith,
impressionable, and should not be exposed to an environment alien to the Catholic way of life, which is the
upbringing and training petitioner, as her father is committed to;

(13) That petitioner is executing this affidavit for all legal purposes.” (Pp. 81-82 of Record)

Upon the other hand, private respondent affirmsin her affidavit Annex "A" aforementioned that:

XXX XXX XXX

"6.

Since the birth of Maria Teresa, she has aways lived with affiant, her mother, who has reared and brought up
the child to the best of her ability. Affiant has not in any way spoken ill of nor turned the child against her
father, herein petitioner;

7.

In fact, it was affiant who was always insistent that petitioner have custody of Maria Teresa every week end
and half of summer and Christmas vacation so that the child could establish a healthy and viable relationship
with her father, herein petitioner;

8.

This was especially so when affiant noticed that petitioner's parents showed more interest in the child than
petitioner; since it was petitioner's parents who would more often pick up Maria Teresa and bring her back to
and from affiant's home;

9.

This fact was even noticed by the child; thus affiant immediately requested petitioner to spend more time with
Maria Teresa;

10.

From 1972 to 1978, affiant had always exercised full custody of Maria Teresa. It was affiant who voluntarily
gave custody of the child to petitioner on weekends and half of the summer and Christmas vacations. In view
of this amicable arrangement, no specific terms were agreed and stipulated upon by affiant and petitioner
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regarding custody of the child in their petition for separation of property before the lower court;

11.

From 1972 to September, 1979, affiant and petitioner have aways had a cordia and amicable relationship.
Even from 1973 when affiant started living with her brother-in-law, Agustin F. Reyes at San Lorenzo, Makati,
affiant and peti-tioner retained a cordia relationship. Petitioner, since 1973, aways knew about affiant's
relationship with Agustin F. Reyes. In fact, petitioner would visit Maria Teresa at affiant's home. Petitioner
was always welcome to pick up Maria Teresa at any time.

12.

When petitioner left for Australia in 1974 for a period of one year, petitioner left Maria Teresa to stay with
affiant at San Lorenzo. During this time, Maria Teresa was aways alowed to visit with and to be picked up at
any time by petitioner's parents;

13.

Petitioner, his family, affiants family (Mr. and Mrs. Teodoro Araneta), affiant's relatives and friends, since
1973, have long known of and accepted the circumstances involving private respondent and Agustin F. Reyes;

14.

Affiant admits that her present circumstances at first impression might seem socialy if not moraly
unacceptable; but in reality this is not so. Maria Teresa has been reared and brought up in an atmosphere of
christian love, affection and honesty to the import of the situation. Further, the quality and capacity of affiant
of being a good mother has always remained;" (Pars. 6 to 14 of Annex "A" of Record)

It is axiomatic in Our jurisprudence that in al controversies regarding the custody of minors, the sole and
foremost consideration is the physical, education, social and moral welfare of the child concerned, taking into
account the respective resources and social and moral situations of the contending parents. Never has this Court
diverted from that criterion.

With this premise in view, the Court finds no difficulty in this case in seeing that it is in the best interest of the
child Teresa to be freed from the obviously unwholesome, not to say immoral influence, that the situation in
which private respondent has placed herself, as admitted by her, might create in the moral and socia outlook of
Teresawho is now in her formative and most impressionable stage in her life. The fact, that petitioner might have
been tolerant about her stay with her mother in the past when she was still too young to distinguish between right
and wrong and have her own correct impressions or notions about the unusual and peculiar relationship of her
mother with her own uncle-in-law, the husband of her sister's mother, is hardly of any consequence now that she
has reached a perilous stage in her life. No respectable father, properly concerned with the moral well-being of his
child, specialy a girl, can be expected to have a different attitude than petitioner's in this case. Under the
circumstances thus shown in the record, the Court finds no aternative than to grant private respondent no more
than visitorial rights over the child in question. Anyway, decisions even of this Supreme Court on the custody of
minor children are always open to adjustment as the circumstances relevant to the matter may demand in the light
of the inflexible criterion We have mentioned above. We deem it a grave abuse of discretion on the part of
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respondent judge to have acted precipitably in issuing his order of December 28, 1979 here in question.

As to the issue of jurisdiction, that is, whether or not, after the decision on separation of properties had become
final, the matter of the custody of the child should be the subject of a separate proceeding under Rule 99. We are
inclined to agree with respondents that, considering that in the decision on the separation of properties mention is
made of support for the child, to avoid multiplicity of proceedings, and since under Section 6 of Rule 99, the
matter of the custody of children of separated spouses may be brought before the Court of First Instance by
petition or as an incident to any other proceeding, the respondent court had jurisdiction to decide the question of
custody here. And as regards the petitioner's claim of denial of hearing and due process before the issuance by
respondent judge of his order of December 28, 1979, We find that petitioner was given sufficient time and
opportunity to be heard, as, in fact, he filed his written opposition. With the facts in this case practically
uncontroverted, We do not see the need for the calling of witnesses and the hearing of testimony in open court.

WHEREFORE, the order of respondent judge is hereby set aside, the restraining order heretofore issued is made
permanent and the parties are ordered to submit to this Court within fifteen (15) days from notice hereof their own
agreement as to the visitoria rights of private respondent, otherwise, the Court will take it upon itself to fix the
terms and conditions thereof. No costs.

Aquino, Concepcion, Jr., Abad Santos, and De Castro, JJ., concur.

[1] In her affidavit attached as Annex "A" of comment on supplement to petition, private respondent states that
thereis a"Roman Catholic Church annulment of the marriage" evidenced by Annex "A" of said decision rendered
by Matrimonial Tribunal of the Diocese of Bacolod on April 4, 1976, on the legal effect of which, for purposes of
this case, the Court prefers not to make any pronouncement, as anyway, private respondent is not actually relying
thereon.
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