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DE CASTRO, J.:

Petition for certiorari with prayer to set aside the resolution of the National Labor Relations Commission dated
May 28, 1979 and to modify the decision of the Labor Arbiter dated April 12, 1978, so as to include back wages.

Petitioner was employed with respondent Candyman, Incorporated (Company for brevity) on August 20, 1969 as
machine operator. On April 2, 1977, petitioner was caught sleeping by his supervisor while on duty. He was
charged for the alleged offense of sleeping on the job, and when he tried to protest, he was also charged of being
disrespectful towards his supervisor. When the incident was reported to the manager, the latter endorsed the same
to the Company's legal officer who proposed to petitioner to execute a promissory note to the effect of not
repeating the same offense. Petitioner rejected the offer and insisted in his innocence. For this reason, the
company was compelled to place petitioner under preventive suspension leading to termination.

On April 25, 1977, the Company filed an application for clearance to terminate the services of petitioner[1]
effective as of that date, on the ground of sleeping during working hours and disrespect towards superior.

On August 12, 1977, petitioner lodged a complaint for illegal dismissal which was certified to the Labor Arbiter
for resolution. He alleged that he was dismissed without just cause since the require­ment of a clearance ten (10)
days before termination was not complied with.[2] The Company claims that its initial intention was to warn
petitioner but when the latter refused to sign a letter of admission, it was forced to file the clearance application
belatedly. The Labor Arbiter ruled that it is highly unjust to impost the severe penalty of dismissal, and that
suspension would be sufficient for the offense committed. It therefore, ordered the company to reinstate
petitioner, without backwages.[3]

Not satisfied with the arbiter's decision, petitioner appealed to the Commission which dismissed the appeal for
lack of merit.[4] A motion for reconsideration of the Commission's resolution was likewise denied. Whereupon,
petitioner filed the instant petition raising the following issues:

- Whether or not the decision dated April 12, 1978 not awarding backwages is legal; and

- Whether or not the resolution dated August 22, 1979 is lawful.

Petitioner averred that he was terminated without the requisite prior clearance, and such dismissal was
conclusively presumed to be termination of employment without just cause. Petitioner further alleged that a study
of the application for clear­ance will reveal that it fails to state that petitioner was under preventive suspension,
contrary to the provision of the Labor Code that the application shall also state whether the employees involved
are under preventive suspension. Petitioner's contention is well taken.
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The Company's evidence showed that petitioner refused to sign a letter of admission and thereafter he left the job.
Petitioner countered that if this were true, the application for clearance should have included "abandonment" as
another ground for termination. Petitioner was reinstated on June 15, 1978, but he contends that he is entitled to
backwages in view of the provision of the Labor Code that "any preventive suspension before the filing of the
application shall be considered work days and shall be duly paid as such."[5]

For lack of the requisite prior clearance from the Ministry of Labor, petitioner was illegally dismissed on April 25,
1977. The act of the Company in thus dismissing petitioner from the service is, therefore, unjustified, arbitrary,
and without just cause. To dismiss or lay-off an employee is management's prerogative, but it must be done
without abuse of discretion, for what is at stake is not only petitioner's position but also his means of livelihood.
We are in accord with the ruling of the Labor Arbiter that dismissal is a severe penalty, and suspension is deemed
sufficient for the offense committed, considering the number of years petitioner had stayed with the Company.
We likewise uphold the action taken by the Company in suspending petitioner as a proper disciplinary measure,
but it is noteworthy to state that respondent company failed to temper with fairness and equity its prerogative of
dismissing petitioner for the acts with which he was charged.

Petitioner is, accordingly, entitled to backwages computed from the date of his dismissal up to the time of his
reinstatement. Backwages are what an employee has lost "in the way of wages due to dismissal," the amount
which he lost daily by reason of his dis­missal.[6] Furthermore, it is the obligation of the employer to pay an
illegally dismissed employee or worker the whole amount of the salaries or wages, plus all other benefits to which
he would have been normally entitled.[7]

WHEREFORE, premises considered, the resolution dated May 28, 1979 is hereby set aside, and the decision
dated April 12, 1978 of the Labor Arbiter is hereby modified by ordering respond­ent company to pay petitioner
backwages for four months, considering the circumstances. This decision is immediately executory.

Without Costs.

SO ORDERED.

Teehankee, (Chairman), Makasiar, Fernandez, and Guerrero, JJ., concur.
Melencio-Herrera, J., took no part.

[1] Annex "B" to the Petition, p. 18, Rollo.

[2] Sec. 3. Application for clearance. - Any application for clearance to shut down or to dismiss employees shall
be filed with the Regional Office having jurisdiction over the place of employment at least ten (10) days before
the intended shutdown or dismissal x x x. (Rule XIV, Book V, Labor Code of the Philippines)

[3] Decision dated April 12, 1978, p. 19, Rollo.

[4] NLRC resolution, p. 22, Rollo.

[5] Re: Preventive Suspension. (Sec. 4, Rule XIV, Book V, Labor Code of the Philippines)

[6] Lexal Laboratories, et al., vs. CIR, et al., 25 SCRA 668.

[7] Cruz vs. PAFLU, 42 SCRA 69; East Asiatic Company Ltd. vs. CIR, 40 SCRA 547.
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