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TORRES, J.:

On the 20th of July, 1907, the representative of the plaintiff set forth in writing: That by virtue of the execution of
the judgment of the justice of the peace of Mabalacat entered in the suit between Dolores Lumbera and Simona
Dizon for the recovery of possession and for loss and damages, the sheriff, the defendant herein, attached as
property of the defendant debtor one house and lot, one steam engine, and 20 carabaos, and advertised the sale
thereof for the 17th day of the said month of July, at 10 a. m.; that on a certain day in the said month (the date not
being stated) the so-called heirs of the late Mariano de la Cruz appeared as third parties claiming the ownership of
the property, and on the 15th, the plaintiff administrators also claimed in legal form the engine and the carabaos
levied upon. The two claims were admitted by the said sheriff without a bond being given by the attaching
creditor before the 17th, the day fixed for the sale, and it was only on the 18th, the following day, that a bond was
given in the sum of P2,000; that the said sheriff did not take into account that the bond given did not state to
which of the claims it referred, nor the insufficiency of the same for any of the claims, as well as of the fact that it
was given out of time; that the plaintiffs called his attention in due course to all of these facts, but notwithstanding
this notice he continues to retain the attached property and has again advertised the sale of the same for the 27th
of said month; that if the sale of the property claimed by the plaintiffs is carried out without a sufficient bond
being given with reference to their claim as provided by section 451 of Act No. 190, the interests of the intestate
estates administered by the plaintiffs will be greatly prejudiced, because the steam engine is worth more than
P3,500 and the 20 carabaos at the rate of P150 each, the current price per head, make up the sum of P3,000, while
the undetermined bond accepted by the sheriff amounts to P2,000 only; and that if it is not possible to issue awrit
of mandamus before the 27th of said month, or in case the sheriff does not obey it, the only legal remedy to avoid
the continuation of such acts and the consequent prejudice as shown, is to enjoin every act tending to effect the
said sale during the pendency of these proceedings, and a preliminary injunction should be issued against the
sheriff and the defendants or their agents, upon a bond being given as offered by the representative of the
plaintiffs. To this end he requests that a preliminary injunction be issued to the said sheriff ordering him to release
the said property on account of the lack of sufficient bond, and to expressly consider the claim of the plaintiffs;
and that, in addition, a preliminary injunction be issued against the sheriff himself, the defendant, his agents or
assistants, as aleged in paragraphs 7 and 8 of his complaint, together with any other equitable relief.

On the 14th of November, 1907, upon a bond for P4,000 being given, the court granted a preliminary injunction
and the writ was issued on the 16th of the said month.

On the 20th of the said month of November, the defendants demurred to the complaint alleging that the plaintiffs
were without capacity to sue.

In answer to the complaint the defendants offered a general and specia denial of each and every allegation
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contained in the complaint, and as a specia defense alleged that the defendant had furnished bond in the sum of
P4,000 in order to proceed with the sale of the attached property of Simona Dizon and to answer for any loss or
damage caused to third persons, and that the facts alleged in the complaint do not constitute a cause of action in
favor of the plaintiffs as against the defendants.

As a counterclaim the defendant, Dolores Lumbera, alleged that the suspension of the sale of the steam engine
would cause her a loss Of P2 per day, and that of the carabaos P10 per day, for which reason the defendants
prayed the court to hold trial of the case as soon as possible, and that judgment be entered in due course absolving
the defendants of the complaint; that the preliminary injunction be dissolved, and that the defendant Dolores
Lumbera be alowed an indemnity of P12 per day for the losses suffered by her, to be paid by the plaintiffs with
costs.

On the 18th of January, 1908, the court below ordered the demurrer offered by the defendants to be set aside for
the reason that the defendants had answered the complaint.

On the 24th of March, 1908, the trial judge entered his decision in the case and ordered: That the preliminary
injunction be dissolved; that the deputy sheriff proceed to sell the attached property of Simona Dizon, both real
and personal, at 10 a. m. on April 28,1908; that the said property, or so much thereof as should be necessary, be
sold in order to pay the amount of the execution costs and expenses together with interest on the debt until the
date when the said preliminary injunction was issued; and that the plaintiffs pay the interest on the amount due
from the date of the preliminary injunction until the sale of the attached property is made together with the costs.
A writ of execution was issued for the said amounts.

The representative of the plaintiffs, upon being informed of the foregoing decision, excepted thereto, and on the
26th of March presented a motion setting forth that the trial of the case, which had been set for the 20th, was
postponed to the 27th at his request (of the attorney for the plaintiffs), and that for said reason the plaintiffs failed
to appear on the said 20th day, and because the decision was contrary to law.

By an order of the 6th of April, the court below in view of the above motion fixed the date for the hearing of the
matter for the 15th of said month. The hearing took place, and on the same day the court below overruled the
motion for new trial for reasons which it stated in its decision. From said decision the attorney for the plaintiffs
excepted and announced in writing his intention to submit a bill of exceptions in order to appeal to the Supreme
Couirt.

On the 20th of April, the representative of the plaintiffs filed a new motion praying the court below to reconsider
several decisions entered in this case, and to modify them in accordance with its merits in order to protect the
interest of the plaintiffs. The motion was overruled, the plaintiffs excepted and the bill of exceptions was
thereupon submitted, but without the evidence adduced during the course of the proceedings, inasmuch as the
documents exhibited and connected with the decision appealed from have not been attached thereto.

Notwithstanding the fact that one of the documents, which, according to the said decision, was exhibited by the
defendants, states that the plaintiffs claimed, as third parties, on account of the attachment, yet, it does not appear
that an intervention was presented claiming the ownership of the attached property, or preference for collecting
the value thereof. What the representative of the plaintiffs has done is to avail himself of the special remedy of
mandamus to defend his rights, in accordance with the provisions of Section 222 of the Code of Civil Procedure.

Besides asking in his complaint that a preliminary injunction be issued, he asked that a writ of mandamus be
issued to the sheriff ordering him to release the said property on account of the lack of sufficient bond, and to
refer expressly to the claim of the plaintiffs. Such is the principal petition filed by the representative of the
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plaintiffs, which was to be the subject of decision in this matter.

It is alleged by the said representative that the steam engine and the 20 carabaos which were attached, formed part
of the property of the intestate estate administered by the plaintiffs, but said allegation and the simple claim and
protest presented to the sheriff are not sufficient to enable the said principal petition for the special remedy to
prosper before the courts of justice. It becomes necessary to show and prove the reason or the right upon which
they rely asthird parties whose prejudice it was intended to avoid.

Although in connection with attachment proceedings, the sheriff, under the Code of Civil Procedure, may use his
discretion, and is personally responsible if he failsto listen to a claim based on and in accord with the law thereby
causing prejudice to a third person, responsibility which shall be shared by the party who applied for the
attachment in case he has given a bond securing the officer who carries out the levy; however, it is indispensable
that such third party shall exercise his right in accordance with the law, and fulfill the formalities and conditions
prescribed by it in order that he may be granted the protection which he justly deserves. (Secs. 442 and 451, Code
of Civil Procedure))

The representative of the plaintiffs has preferred to exercise the special remedy of mandamus, aleging that if the
sale of the said property was carried out without a sufficient bond, great prejudice would be inflicted to the
interests of the said intestate successors; therefore, it was incumbent upon him to establish the basis for his
application in order to ask for such remedy, as well as the right of the plaintiffs to the property levied upon. This
he has not done.

In the judgment appealed from the court below says: "In view of the fact that the plaintiffs and their attorney have
offered no satisfactory reason for the suspension of the proceedings and have not proven the complaint,” and by a
subsequent ruling of the 6th of April it adds that the evidence adduced by the representative of the plaintiffs in
support of the motion for the reconsideration of the matter has not convinced the court that the same was well
founded, but, for the purpose of protecting the interests of the parties and to administer justice, it appointed the
15th of April for the new hearing of the matter; but since the petitioner had not alleged any reason in support of
his maotion, the same was denied with costs. From all of the foregoing it has been demonstrated that the plaintiffs
have not alleged any reason nor established any right by which they might invoke the said specia remedy,
because it has not been proved that they were the owners of the property levied upon, nor that they had a
preferential right to the value thereof.

In order that the said remedy may lie, and that the court below may issue a decisive order against the said
defendant sheriff and other defendants, it is necessary to prove that they have failed to perform a function which
the law specially prescribes as a duty attached to the office of sheriff, and that the defendants unlawfully
prevented the plaintiffs from the use and enjoyment of aright that belongs to them. It does not appear in, the case
that the representative of the plaintiffs has complied with this duty, as stated in the decision appealed from and in
the previous decisions entered in the case.

It should be noted that as the evidence has not been submitted with the case it is not proper to enter the question as
to whether or not the decision appealed from is supported by the result thereof. The judgment as rendered must be
accepted asto the facts.

Asto the right to ask for a preliminary injunction, or awrit of prohibition, it must be known that the said remedy
may be sought by any person who, by reason of an attachment, has presented or interposed a pleafor intervention;
and that when the claim for intervention has been finally denied, it is proper to forthwith grant the dissolution or
release of the said preliminary injunction, inasmuch as said remedy can not be sustained after the intervention,
which isthe principal complaint upon which the said injunction depends, has been overruled and dismissed.
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With respect to the provision of the judgment appealed from that the deputy sheriff shall proceed to sell the real
and persona property at the hour and day therein appointed, in order to pay the amount of the execution together
with the costs and expenses and the legal interest until the day the preliminary injunction was issued, such a
decision should be rendered by the judge who ordered the attachment and sale of the said property, for the reason
that, after the preliminary injunction was vacated and upon release of the prohibition that prevented the sheriff
from carrying out the execution ordered by the justice of the peace of Mabalacat, the authority and jurisdiction of
the latter again became effective, and the deputy sheriff was thereby enabled to discharge his duties. After the
preliminary injunction was dissolved, the judge of first instance, who issued it on account of a petition of
mandamus, is not permitted to interfere in the enforcement of ajudgment of the justice of the peace.

For the reasons stated above, it is proper that the plaintiffs be held liable for the interest on the amount owed by
Simona Dizon from the time when the sale was withheld by virtue of the said injunction until the property levied
upon is sold, and for the costs of these proceedings.

Therefore, in view of the considerations set forth it is held: That the complaint interposed by the representative of
the administrators of the intestate estates of Miguel Puig and Andres Safont must be dismissed, and that the
mandamus asked for must be denied. The first issue of the judgment appealed from vacating the preliminary
injunction is hereby affirmed. It is further held, that the plaintiffs are responsible for legal interest on the amount
of the debt claimed from Simona Dizon since the suspension of the execution of the judgment entered by the
justice of the peace of Mabalacat with the property levied upon until the sale thereof by the deputy sheriff, and for
said reason they must pay the same with the costs of both instances. The second issue of the judgment appealed
from is set aside as to the sale of the said property at the hour and day appointed therein. The judgment appealed
from isthus affirmed as far as it agrees with this decision.

Arellano, C. J., Mapa, Johnson, Carson, and Willard, JJ., concur.
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