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WILLARD, J.:

On the 20th of November, 1906, the plaintiff sold to the defendant, Carmen de Pascual, who made the purchase
with the consent of her husband, C. R. Duffin, the "New Coin Cafe," a bar or drinking saloon situated in the city
of Manila. By the terms of the contract the purchaser agreed to pay the owner of the property where the bar was
located the sum of P1,200 in monthly installments of P100 each, rent due for the occupation of the building; to pay
a debt due from the seller to Macke, Chandler & Co. amounting to P112, and to pay to the plaintiff P600 on the
28th of February, 1907, and P588 on the 28th of February, 1908. The contract contained aso the following
conditions:

"IV. That both contracting parties bind themselves to a strict compliance with the present contract, which, in
case of nonfulfillment of any of its clauses by either of the parties, shall be rescinded.

"V. That in case the purchaser, Carmen de Pascual de Duffin, should infringe any of the clauses or provisions
of this contract, the same shall be rescinded in accordance with the preceding clause, and said purchaser will
immediately return to the vendor the bar with al its appurtenances, furniture and any other improvements
made therein, without the right, on the part of the said purchaser, to any remuneration for such improvements.”

The purchaser took possession of the bar but did not pay the rent due in the month of December nor did she pay
the whole of the sum due the defendants Macke, Chandler & Co. She became the debtor of Macke, Chandler &
Co. for other merchandise sold to her by them; on the 8th of January they commenced an action against her to
recover the amount due them and on the 9th of January caused the personal property in the bar to be attached by
the sheriff. On the 16th of January the plaintiff notified the sheriff of his rights in regard to the bar. The sheriff
secured a bond from Macke, Chandler & Co., disregarded the notice, and on the 18th of January, 1907, sold the
personal property therein for the sum of P410.90. The plaintiff commenced this action on the 26th of January,
1907, against Carmen de Pascual, her husband, C. E. Duffin, Macke, Chandler & Co., and the sheriff of the city of
Manila. Judgment was rendered in the court below in favor of the plaintiff and against Carmen de Pascual and her
husband by default in the sum of P4,000. From this judgment these defendants have not appeal ed.

Judgment was rendered in the court below in favor of Macke, Chandler & Co., and the sheriff, acquitting them of
the complaint. From this part of the judgment the plaintiff has appealed.

By the express terms of the contract, which have been above quoted, the plaintiff had the right to rescind it in case
the purchaser failed to comply with the terms thereof. That the purchaser did fail so to comply, is admitted; and
that the plaintiff had a perfect right to rescind the contract as against the purchaser, can not be questioned, and is
not questioned, they having not appealed from the judgment against them. But the question is, what rights has the
plaintiff against third persons, namely, Macke, Chandler & Co. and the sheriff?
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It is evident that article 1290 and following articles of the Civil Code do not refer to the rescission of contracts
such as the one is question. (Judgment of the supreme court of Spain, April 24, 1901.) The rights of the parties to
this action are rather governed by articles 1506 and 1124 of that code. Article 1124,1s asfollows:

"The right to rescind the obligations is considered as implied in mutual ones, in case one of the obligated
persons does not comply with what is incumbent upon him.

"The person prejudiced may choose between exacting the fulfillment of the obligation or its rescission, with
indemnity for damages and payment of interest in either case. He may also demand the rescission, even after
having requested its fulfillment, should the latter appear impossible.

"The court shall order the rescission demanded, unless there are sufficient causes authorizing it to fix a period.

"This is understood without prejudice to the rights of third acquirers, in accordance with articles 1295 and
1298, and the provisions of the Mortgage Law."

It is true that this article does not directly refer to contracts which expressly give the right to rescind. But, that it
was intended to apply to them, we think is evident.

Article 1295 referred to in article 1124 is as follows:

"Rescission obliges the return of the things which were the objects of the contract, with their fruits and the sum
with interest; therefore it can only be carried into effect when the person who may have claimed it can return
that which, on his part, heis bound to do.

"Neither shall rescission take place when the things which are the object of the contract are legally in the
possession of third persons who have not acted in bad faith.

"In such case the indemnity for damages may be claimed from the person who caused the lesion.”

The only question in the case is whether or not the plaintiff has the right to rescind this contract against Macke,
Chandler & Co. and the sheriff, who are third parties, and that question depends upon whether they are legally in
possession of the property and have acted in good faith.

The mere failure to fulfill the contract did not operate as a rescission thereof. It was necessary that the plaintiff
take some affirmative action indicating his intention to rescind it. (Judgment [supreme court of Spain] of the 19th
of January, 1904.)

As to the defendants, Macke, Chandler & Co., we do not think that the evidence shows that any such action was
taken by the plaintiff prior to the sale on the 18tji day of January, 1907. The plaintiff alleged that on the 16th day
of January he naotified the sheriff in writing that he was the owner of the property. This allegation is denied in the
answer of the defendants, Macke, Chandler & Co., and, while one of the witnesses testified that a notice was
given, he did not testify what the contents of that notice were and the notice itself was apparently not introduced
in evidence. So far as Macke, Chandler & Co. are concerned, the judgment in their favor must be affirmed.

But as to the sheriff, different facts appear. Instead of denying the allegations of the complaint in respect to the
notice, the sheriff in his answer expressly admitted those allegations and affirmatively alleged the following:

"That on the 16th day of January, 1907, the plaintiff in this case presented an affidavit to this defendant,
claiming to be the owner of the aforesaid property, and according to that notice this defendant required and
obtained from the said B. H. Macke and W. N. Chandler, a bond to indemnify this defendant for whatever
damages he might suffer by reason of the sale of said property in order to satisfy the above referred execution.”

It thus appears that the sheriff had a copy of the contract in his possession before he made the sale; that he knew
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that the plaintiff had aright to rescind it, and that he knew from the affidavit made that the plaintiff claimed to be
the owner of the property and therefore had rescinded it. Under these circumstances it can not be said that the
sheriff, when he had possession of the goods for the purpose of selling them on execution, was in possession of
them in good faith, within the meaning of that phrase asit is used in article 1295.

This action, in which the plaintiff asked expressly that the contract be declared rescinded, was commenced on the
26th day of January, ten days after the notice was given to the sheriff and eight days after the sale. The plaintiff
had the right to have the contract rescinded not only against the original parties thereto but also against the sheriff.

The plaintiff presented no evidence to show what the value of the property actually sold by the sheriff was. He
presented evidence to show what the value of certain improvements made by Carmen de Pascual was, but these
improvements to a large extent were not susceptible of sale on execution and were not sold. The only evidence to
show what the value of the property sold by the sheriff was, is what it brought, namely, P410.90, and as against
the sheriff this must be taken asits value.

The judgment of the court below in favor of Macke, Chandler & Co. is affirmed. The judgment in favor of the
sheriff is reversed, and judgment is entered against aim and in favor of the plaintiff for the sum of P410.90, with
interest thereon from the 26th day of January, 1907, and the costs of the Court of First Instance. No costs will be
alowed to either party in this court. So ordered.

Arellano, C. J,, Torres, Mapa, Carson, and Tracey, JJ., concur.
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