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IMPERIAL, J.:

This petition for certiorari assails the legality of the order issued by the respondent judge on January 5, 1939,
directing” the sheriff or any of his agents to execute the order of the 3d of said month appointing R. Marino
Corpus receiver, by placing him in possession of the cinematograph business established in the Savoy Theatre,
together with its equipment and existing funds.

On July 22, 1938, the respondent Harrie S. Everett brought civil case No. 53411 in the Court of First Instance of
Manila against Lazarus Joseph, to recover the ownership and possession of the cinematograph business
established in the Fox and Savoy theatres, with its equipment and existing funds. The respondent asked in his
complaint that a writ of preliminary injunction be issued. As the then defendant alleged that the cinematograph
business had been transferred by him to the partnership Joseph Brothers, the respondent Everett amended his
complaint by including as defendants the said partnership and its partners, John Joseph and George Joseph.
Everett dropped out his prayer for preliminary injunction and in his amended complaint asked that R. Marino
Corpus be appointed receiver to take charge of the properties in litigation during the pendency of the case. On
December 16, 1938 the court appointed R. Marino Corpus receiver of the cinematograph business known as
Savoy aswell as all its equipment and existing funds, ordering him to take possession thereof and administer them
in accordance with law after having qualified and filed a bond for P2,000. When the receiver tried to take
possession of the properties entrusted to him, he was met by the petitioner's allegation that he is the owner thereof
by purchase from Joseph Brothers on December 15, 1938. In view of this and of the fact that the petitioner had
refused to deliver the properties, Everett filed a supplementary complaint on December 23, 1938 including the
petitioner as defendant and asking that the order of December 16th appointing a receiver be confirmed. On
January 3, 1939 the respondent judge issued an order allowing the supplementary complaint and at the same time
reiterating the order of December 16, 1938 appointing a receiver. On the 4th of the same month the receiver
looked for the petitioner to require him to give up the properties under receivership, but he was unable to locate
him either in his office or in his house as he was informed that the petitioner was sick in the province. On the
same date, January 4, 1939, Everett filed a motion asking that the court order the sheriff or his agent to place the
receiver in possession of the properties. On the 5th of the said month, the court favorably acted upon the motion,
and on the following day, January 6th, the deputy sheriff went to the Savoy Theatre to make delivery thereof to
the receiver, but the petitioner refused to make delivery and forthwith filed this petition. The petitioner was served
with the supplementary complaint in the morning of January 6, 1939 and when he filed the petition for certiorari
in this case he had already been duly summoned. In the same morning of January 6, 1939 and before his petition
for certiorari was filed, the petitioner was likewise notified of the order of the respondent judge issued on the 5th
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of the said month directing the sheriff to place the propertiesin the receiver's possession.

The petitioner contends that the order of January 5, 19397 providing for the execution of the other order of the 3d
of the same month and for the placing of the properties in the possession of the receiver, isillegal because on said
date there was yet no pending action against him and because he was not duly served with the supplementary
complaint, citing in his support sections 173 and 389 of the Code of Civil Procedure reading as follows:

"Sec. 173. Receivers, who may appoint.—A judge of the Supreme Court, or a judge of the Court of First
Instance in which the action is pending, may appoint one or more receivers of the property, real, personal, or
mixed, which is the subject of the action, in the manner and under the conditions hereinafter provided."

"Sec. 389. Commencement of actions.—Civil actions must be commenced by filing a complaint with the clerk
of the court in which the action is to be instituted. The date of the filing of the complaint upon which processis
issued and duly served shall be deemed to be the true time of the commencement of the action.”

The first contention is not justified by the facts because it appears that the supplementary complaint had been
admitted by the court on January 3, 1939, hence, when the order of the 5th of said month was issued directing the
sheriff to place the receiver in possession of the properties, there was already an action in court against the
petitioner.

As to the second legal question before us, the petitioner argues that he was not yet duly served with the
supplementary complaint when the order of January 5, 1939 was issued, because the summons only took place on
the 6th of the said month, and under section 389 no action in court was yet pending against him. We find no merit
in this contention. Under section 389, a civil action is deemed legally commenced from the date of the filing and
docketing of the complaint with the clerk of Court of First Instance, without taking into account the issuance and
service of the summons. Section 389 of the Code of Civil Procedure is taken from section 405 of the California
Code of Civil Procedure, and the Supreme Court of said State has so interpreted it in Tinn vs. United States
District Attorney (148 Cal., 773); Dowling vs. Comerford (99 Cal., 204); Ex parte Fil Ki (79 Cal., 584) ; and Nash
vs. El Dorado County (24 Fed. 252; 1 C. J., sec. 403, pp. 1155, 1156).

Under the facts the respondent judge had jurisdiction to issue the orders of January 3 and 5, 1939, and he did not
exceed the same or the discretion conferred upon him by law in such cases. From the same facts it follows that the
preliminary injunction obtained by the petitioner in these proceedings was issued without just cause, wherefore,
the petitioner is answerable for damages which he might have caused the respondent Everett. We reserve to the
latter the right to claim and substantiate said damages in the Court of First Instance where the principal cause is
pending, upon petition which he may present for that purpose.

For the foregoing reasons, the remedy prayed for is denied, with the costs to the petitioner. The preliminary
injunction issued in this case is set aside. So ordered.

Avancefig, C. J,, Villa-Real, Diaz, Laurel, Concepcion, and Moran, JJ., concur.

© 2026 batas.org - Philippine Bar Review & Law-School Companion Page 2 of 3
Bar review courses, mock exams and a study planner that keeps you on pace - batas.org



BATAS.org - Philippine Law Library G.R. No. 46492. April 26, 1939

Study smarter at BATAS.org

The Philippine bar review and law-school companion built around how your brain actually remembers.

The complete Philippinelaw library - freefor everyone.

More than 100,000 Supreme Court decisions, Republic Acts, and executive issuances - full-text searchable, browsable
by category and year, and always free. No paywall, no login. This PDF came fromit.

Audio case-brief lectures.

Any decision becomes a podcast-style lecture - facts, issues, ruling, and doctrine - with read-along highlighting and a
hands-free presentation mode. Study while commuting, working out, or resting your eyes.

Bar review built on the science of memory.

Complete, sequenced courses for al eight bar subjects, narrated like podcasts and reinforced with retrieval practice and
spaced review - the study techniques with the strongest evidence behind them.

Thefull law-school curriculum.

One subscription unlocks the entire J.D. curriculum - every subject, every lesson, with your progress tracked down to
the paragraph so you can pick up exactly where you left off, on any device.

Mock examsthat tell you whereyou stand.

Timed multiple-choice exams graded instantly, with per-subject score breakdowns and focus suggestions that point you
at your weakest topics first.

A study planner that keepsyou on pace.

Set your schedule and BATAS tells you every day whether you are on track for bar day - and exactly which lesson to
take next.

Start free at https://batas.org

The law library is free forever - and your first lesson is one click away.

The text of this document is an official public record and remains in the public domain. Formatting, presentation, and compilation © 2026
batas.org.

Downloaded free from the batas.org Law Library. Share it freely - the library is free for every law student, bar reviewee, and practitioner.

© 2026 batas.org - Philippine Bar Review & Law-School Companion Page 3 of 3
Study hands-free: podcast-style lessons with read-along highlighting - batas.org



