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CONCEPCION, J.:

Thisisapetition filed by Ho Tya praying that, upon the appointment of his father Ho Sih Tiak as curator ad litem
to represent him in these proceedings, a writ of mandamus be issued ordering the respondents, as president and
members of the board of special inquiry of Cebu, to receive evidence, oral or documentary, which said petitioner
might present to prove that his father is a merchant. It is alleged that during the investigation of the right of the
petitioner to enter and reside in the port of Cebu as the son of a merchant, the board did not allow him to present
evidence tending to prove that his father is a merchant, which denial of a right is an abuse of discretion, the
petitioner having no other adequate and speedy remedy to obtain afinal decision on the matter.

The Solicitor-General, on behalf of the respondents, in replyingl to the petition, limited himself to the allegations
that the board of special inquiry had not yet determined the right of the petitioner to enter these Islands; that said
petitioner has not appealed to the collector of customs of said port nor to the Secretary of Labor from the
resolution of the board of special inquiry complained of; that the remedy of mandamus cannot be invoked as long
asthere is another simple, speedy and adequate remedy such as habeas corpus; and that the petition, considered as
one for habeas corpus, is premature, for the petitioner has not exhausted all the administrative remedies within his
reach.

It appears from the copy of the minutes of the proceedings of the respondent board that during the hearing of the
petition, said board dictated the following resolution:

"In view of the standing order of the Department of Labor to the effect that Boards of Specia Inquiry are not
authorized to admit evidence in the regular hearing of the immigration cases, when the purpose of such
evidence is to .prove the merchant status of the husband-father of the applicants, this board will not accept an
evidence, ora or documentary, for such purpose. The proper procedure to be followed is for the alleged
husband-father to file an application with the Secretary of Labor who under his memorandum order is the only
one authorized to decide or pass upon applications for merchants' indorsements; therefore all the evidence
tending to prove the merchant status of the alleged father of the applicant should be presented to the Secretary
of Labor."

The administrative order No. 5 of the Department of Labor, to which the above-quoted resolution of the board
refers, is alleged to be that copied in the memorandum of the petitioner dated March 17, 1937, which reads thus:

"Hereafter, only this Department shall approve applications for endorsements as Resident Chirfese Merchant.
Public defenders, or in their absence, collectors of customs of sub-ports, shall, however, cause an investigation
to be made of the statements contained in such applications and forward to this Department the investigator's
findings, together with the applications and all pertinent papers.”
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The same memorandum of the petitioner quotes a letter allegedly addressed by the Department of Labor to the
board of specia inquiry of Cebu, dated October 15, 1937, and reads as follows:

"In connection with your letter of the 18th ultimo enclosing copies of your two memorandum orders relative to
resident Chinese whose status as merchants has not been duly endorsed by this Department, but who have
aready brought to this country members of their families, | have the honor to advise that said resident Chinese
should be required to submit to this Department their applications for endorsement as resident Chinese
merchants as soon as possible, and that pending the approval of their application, cases of the members of their
families should be held in abeyance. Hereafter, no resident Chinese merchant should be allowed to bring in
members of hisfamily unless his status as such has been duly endorsed by this Department.”

In view of the fact that the case before us requires a determination of the authority or legal powers of the
Department of Labor on immigration matters, by our resolution dated November 3, 1938, the Secretary of Labor
has been invited to intervene as amicus curigein this case and to present a memorandum, if he so desires, within a
period of ten days. The period has expired and we have not been privileged to hear from him.

Since the early days of the American occupation and by virtue of a circular of the Department of War of the
United States, the acts of Congress relating to immigration were made applicable to these Inlands, and the
Collector of Customs of these Islands was charged with the duty of enforcing them. (In re Allen, 2 Phil., 630.)
Later on, by the Act of Congress of April 29, 1902, the laws prohibiting and regulating the entry of Chinese and
their descendants into the United States were extended to these Islands. The Philippine Commission, by the
Customs Administrative Act No. 355, approved on February 6, 1902, imposed on the customs officials the duty of
enforcing these immigration laws, and in its section 19, paragraph 1, second chapter, provided that' the Insular
Collector of Customs, with the approval of the Secretary of Finance and Justice, shall adopt and promulgate the
necessary regulations to enforce the legal provisions referring to immigration. The Act of Congress on
immigration, dated February 5, 1917, applicable to the Philippines according to the last paragraph of section 1
thereof, provided in section 17 the creation of boards of special inquiry and provided further that:

"Such boards shall have authority to determine whether an alien who has been duly held shall be allowed to
land or shall be deported. All hearings before such boards shall be separate and apart from the public, but the
immigrant may have one friend or relative present under such regulations as may be prescribed by the
Secretary of Labor. Such board shall keep a complete permanent record of their proceedings and of al such
testimony as may be produced before them; and the decisions of any two members of the board shall prevail,
but, either the alien or any dissenting member of the said board may appeal * * * " (Italic ours.)

Section 4 of Commonwealth Act No. 139 provided that the Department of Labor "* * * shall also have executive
supervision over matters concerning'the administration of existing Philippine Immigration Laws."

From what has been said, it appears that the boards of special inquiry are a creation of the Act of Congress of
February 5, 1917. The same congressiona act has denned the authority of said boards to hold hearings and decide
whether an alien soliciting admission ought to be permitted to reside in these Islands or be deported.

Now, then, under Commonwealth Act No. 139, is the Department of Labor invested with authority to ater or
amend an Act of Congress in the sense of depriving the boards of special inquiry of, and receiving for itself, the
power to approve the applications of Chinese merchants to reside in these Islands, and that, pending their
approval, the cases of their families should be held in abeyance?

We are of the opinion that the Department of Labor has only "executive supervision over matters concerning the
administration of existing Philippine Immigration Laws," in accordance with Commonwealth Act No. 139, and
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that such executive supervision does not imply in any way the power to ater or amend the Act of Congress of
February 5, 1917 with regard to the authority and powers of tne boards of specia inquiry. According to said law,
the power to determine if an aien has a right to be admitted to these Islands, belongs originally to the boards of
special inquiry, and that power necessarily implies that of receiving and hearing evidence on the facts establishing
such right.

Moreover, the allegations contained in the answer filed by the respondents are devoid of merit. The right of appeal
is exercised only against aresolution or a decision on the merits of a case or incident. Against the resolution of the
board of special inquiry in this case, which did not permit the petitioner to present evidence, appeal does not lie
inasmuch as such resolution does not decide finally, favorably or adversely, the application of the petitioner
regarding his admission into these Islands.

Neither could the petitioner have recourse to the remedy of habeas corpus for the same reason that there is no
resolution by the board of special inquiry on the merits of his application.

Mandamus lies in this case, and it can be availed of in this court instead of in the Court of First Instance of Cebu,
so as to obtain without any delay, directly from this court, a speedy remedy to correct the abuse of discretion on
the part of the board of specia inquiry of the port of Cebu, which deprived the petitioner of his right to prove the
merchant status of his father in order to be able to reside in these Islands.

In view of the foregoing, the above-mentioned resolution of the board of special inquiry is reversed, and it is
ordered that a writ of mandamus be issued to the respondents in their capacity as president and members of the
board of specia inquiry of Cebu, directing them to receive and hear the oral and documentary evidence,
admissible in law, which the petitioner may present to prove the merchant status of his father, and other points
tending to establish hisright to reside in these Islands. Without costs. So ordered.

Avancena, C. J,, Villa-Red, Imperial, Diaz, Laurel, and Moran, JJ., concur.
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