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LAUREL, J.:

This is an appeal by the petitioner Tavera-Luna, Inc., from an order of the Court of First Instance of Manila
sustaining the demurrer interposed by the respondent to the petitioner's petition for mandamus.

On December 21, 1936, El Hogar Filipino, as administrator of the Crystal Arcade Building, filed civil case No.
111246 in the municipal court of the City of Manila to recover the possession of the portion known as the "Torre
of the Crystal Arcade" from the defendant therein, Andres Luna, by reason of the latter's failure to pay the
corresponding rentals thereof. In answer to the complaint, Andres Luna alleged, among other things, that
Tavera-Luna, Inc., the petitioner herein, was the owner of the Crystal Arcade Building, and that El Hogar
Filipino, as mere administrator thereof, had no right to increase the rental of the portion occupied by him, and that
there was pending in the Court of First Instance of Manila, civil case No. 47097, entitled "Tavera vs. El Hogar
Filipino and Tavera-Luna, Inc.", in which the issue involved was the title and ownership over the Crystal Arcade
Building. On January 7, 1937, the petitioner filed a motion for intervention, which motion was denied by the
respondent judge of the municipal court of Manila. To compel the respondent municipal judge to admit the
intervention, Tavera-Luna, Inc., instituted mandamus proceedings in the Court of First Instance of Manila. In its
petition for mandamus Tavera-Luna, Inc., the petitioner and herein appellant, alleges that as the registered owner
of the Crystal Arcade building, any judgment which might be rendered against the defendant Andres Luna in civil
case No. 111246 would necessarily affect the occupancy and possession of the tower of that building by
Tavera-Luna, Inc., of which Andres Luna was the president, and that the respondent judge, in refusing to admit its
motion for intervention in civil case No. 111246, had committed an abuse of discretion. Respondent demurred to
the petition on the grounds (1) that the petition did not state facts sufficient to constitute a cause of action, and (2)
that the petitioner had other plain, adequate and speedy remedy at law. The Court of First Instance' of Manila
sustained the demurrer of the respondent. The petitioner having elected to stand on its complaint, the lower court
dismissed the same. Hence, the appeal to this court adverted to in the beginning of this opinion.

Petitioner claims that in illegal detainer proceedings, the defendant or any intervenor therein may, subject to
certain qualifications, raise the question of ownership of the property in litigation. The rule is that in an action of
forcible entry and detainer, instituted to recover possession, the defendant cannot defeat that action merely by
asserting in his answer a claim of ownership in himself. The only exception to this rule is when the question of
ownership is so necessarily involved that it would be impossible to decide the question of mere possession
without first settling that of ownership (Mediran vs. Villanueva, 37 Phil., 752; Medel vs. Militante, 41 Phil., 526;
See Kiong Pha vs. Ti Bun Lay, 45 Phil,, 670; Sevilla vs. Tolentino, 51 Phil., 333; Supia and Batioco vs. Quintero
and Ayala, 59 Phil., 312). In civil case No. 111246 of the municipal court of the City of Manila, El Hogar Filipino
alleged mere possession of the Crystal Arcade Building of which the tower occupied by Andres Luna is part, and
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that Luna failed to pay the rents from November 1, 1936. Both plaintiff and defendant there did not claim any
right of ownership for them selves of the Crystal Arcade Building or of its tower. The sole question presented was
one of possession. The question of ownership of the building was a matter foreign. This being the case, it is not
seen how the petitioner's claim of ownership of the Crystal Arcade Building could be affected by any decision,
rendered in the detainer proceedings. It is elementary law that the right of a party cannot be affected by any
judgment or order in a case in which he is not a party. Upon the other hand, it appears that there is actually a suit
pending in) the Court of First Instance of Manila entitled "Tavera vs. El Hogar Filipino and Tavera-Luna, Inc."
(Civil Case No. 47097), in which the issue is the title over the Crystal Arcade Building and in which two writs of
preliminary injunctions had been issued, one restraining the register of deeds of Manila from transferring the
Torrens title to the said building from the petitioner herein to El Hogar Filipino, and the other restraining El Hogar
Filipino from selling and transferring its rights to that building.

While the petitioner concedes that the respondent is given discretionary power to admit or not its motion for
intervention, it nevertheless contends that the respondent judge of the municipal court of Manila abused his
discretion in denying the intervention. It is claimed that once the party intervenor has established the necessary
requisites for intervention, that is, after he has shown the required legal interest in the matter in litigation and in
the success of either party or both, it becomes mandatory on the part of the court to admit the motion to intervene,
and that its refusal to admit that motion, after the party intervenor has complied with those requisites, can be the
subject of mandamus proceedings. Under section 121 of the Code of Civil Procedure, before a party may be
allowed to intervene in an action or proceeding, he must show legal interest in the matter in litigation, or in the
success of either of the parties, or an interest against both. And the granting or refusal of a motion to intervene is a
matter of judicial discretion, and once exercised, the decision of the court cannot be reviewed or controlled by
mandamus, however erroneous it may be (Otto Gmur, Inc. vs. Revilla, 55 Phil., 627). The only exception to this
rule is when there is an arbitrary abuse of that discretion, in which case mandamus may issue if there is no other
adequate remedy, though the result is that the court will be called upon to review the exercise of a discretionary
power (18 R. C. L., p. 126). Such review is allowed because the power of discretion is not an arbitrary and
despotic one, to be exercised at the pleasure of the court, or from passion, prejudice, or personal hostility. (Ex
parte Secombe, 19 How., 13; Ex parte Bradley, 19 U. S. [Law. ed.], 214, 219.) But it has also been held that this
abuse of discretion must be so patent .and gross as to amount to an evasion of positive duty or to a virtual refusal
to perform the duty enjoined or to act at all, in contemplation of law (18 R. C. L., p. 126).

The order appealed from is hereby affirmed, with costs against the petitioner-appellant. So ordered.

Avanceña, C. J., Villa-Real, Imperial, Diaz, Concepcion, and Moran, JJ., concur.
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