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VILLA-REAL, J.:

The plaintiff Manila Electric Company appeals from a judgment of the Court of First Instance of Manila
absolving the defendants from the complaint and dismissing it, with costs against the plaintiff.

In support of its appeal, the appellant assigns ten alleged errors which will be discussed in the course of this
decision.

Before the case was heard, the parties submitted a stipulation of facts, which, together with the additional
evidence presented at the trial, shows that:

On October 20, 1902, the Philippine Commission enacted Act No. 484, section 1 of which authorizes the City of
Manila to grant to the "person or persons making the most favorable bid, as hereinafter provided, a franchise to
construct and maintain in the streets of Manila and its suburbs an electric street railway and a franchise to
construct, maintain, and operate an electric light, heat, and power system in the City of Manila and its suburbs.”

By virtue of said Act, the City of Manila passed on March 24, 1903, Ordinance No. 44 granting the franchise to
one Charles M. Swift, as the highest bidder. Said Act No. 484 and Ordinance No. 44 were later amended by Act
No. 1112 and Ordinances Nos. 70, 71, 144, 167, 192, 272, 490, 903, 988, 1162, 1244 and 1476, which deal with
the sale and transfer of the franchises of the Companfia de Tranvias de Filipinas to the plaintiff in April, 1904.

On March 27, 1903, the plaintiff, then known as "Manila Railway and Light Company", acquired the said
franchise from Charles M. Swift, together with all the rights, privileges and obligations appurtenant thereto.

The plaintiff has since then established electric car lines along certain streets of the City of Manila and suburbs,

which have now and then been altered with the express consent either of the City of Manila or of the Philippine

Legislature. As grantee of the franchise, the plaintiff corporation agreed to pay, and has to date been paying, to the

City of Manila, 2v2 per cent "of the fares collected and tickets sold within the limits of the City of Manila, and the
same percentage of fares collected and tickets sold without the said limits to the proper municipality or

municipalities of the Province of Rizal." (Par. 19, Act No. 484.)

In 1927, the plaintiff applied for and obtained from the Public Service Commission certificates of public
convenience to operate as it did in 1929, an autobus service along the streets, districts and suburbs of the City of
Manila, not covered by its electric car lines (Exhibits D and E).

Alleging that this autobus service was included in the franchise granted the plaintiff, under Ordinance No. 44, the
defendant and appellee City of Manila collected from the plaintiff—who had to pay under protest—a tax of 2% per
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cent of the fares collected and tickets sold on its autobus lines within the City of Manila from April, 1929 to
November, 1932, amounting to P43,868.06. The present action was instituted to recover this tax.

The plaintiff issues transfer tickets which entitle the holder of a regular fare to transfer from a street car to an
autobus and vice-versawithout extra charge, although this privilege is not extended to zone fare passengers.

The only major question to be decided in this appeal is whether or not the autobus business of the plaintiff is
included in the franchise granted to it by Ordinance No. 44 of the City of Manila, and in caseit is, if the defendant
has any right to collect the tax of 2% per cent from the fares collected and tickets sold in said business, as
prescribed in said ordinance.

Section 2 of Act No. 1112, amending Ordinance No. 44 of the City of Manila, inserted between paragraphs 2 and
S of thefirst part of said ordinance, the following paragraph 2 (a):

"Par. 2(a). The Manila Electric Railroad and Light Company shall be authorized to make excavations and
constructions for the purposes prescribed in Part One of said Ordinance Numbered Forty-four, upon such
further streets, thoroughfares, bridges, and public places within the City of Manila as may, from time to time,
be approved by the Municipa Board."

The purpose of this legal provision authorizing the Manila Electric Company to make excavations and
constructions upon further streets, thoroughfares, bridges, and public places within the City of Manila, is no other
than the construction and maintenance of a net of electric car lines. This broadening of the authorization cannot be
construed as permitting the plaintiff to establish autobus lines along the streets of Manila and suburbs, not
specified in the origina authorization, because, as we have aready said, the purpose of the additional
authorization was to enable the plaintiff to construct and maintain a net of electric car lines in other streets of
Manila. Furthermore, to establish autobus lines, it is not necessary to make excavations upon the streets. Thisis
only required when laying out rails for electric cars.

Neither the letter nor the spirit of the law, therefore, authorizes that the franchise granted the plaintiff by the City
of Manila be construed to include the establishment of autobus lines.

It is true that in the case of the City of Manila vs. Public Service Commission (52 Phil., 515), this court,
interpreting paragraph 4 of Act No. 484, which authorizes the plaintiff, by virtue of its franchise, to modify,
improve or change its system of electric railways such as the progress of science and the development of motive
power may make reasonable and proper, said that the plaintiff might abandon the use of electric cars and
substitute autobusses in their stead, which is a better means of transportation, and under the franchise, the grantee
is authorized to make improvements in its system, with the approval of the City of Manila. That case dealt with
the substitution of autobus lines along the same streets and public thoroughfares where electric car lines aready
existed. It was not the intention of this court, and it has not so declared, that the Manila Electric Company cannot
establish autobus lines along streets and public thoroughfares where electric railways have not yet been
established.

When public convenience so requires, the Philippine Legislature can authorize other transportation companies to
use the streets and public thoroughfares where the Manila Electric Company has not established electric railways,
nor signified its intention to do so, since such authorization does not violate the terms and conditions of the
plaintiff's franchise. Impliedly, this was done, when it created the office of the Public Service Commission
charged with the task of looking after the comfort of the public as regards transportation, with power to grant a
certificate of public convenience to a company desiring to operate a passenger transportation service, when, in its
judgment, it will serve the interest of the public. Like any other company engaged in passenger transportation, the
Manila Electric Company has the right to secure from the Public Service Commission a certificate of public
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convenience authorizing it to establish autobus lines for public transportation. This means of transportation being
distinct and different from the one authorized under the franchise granted to it, the Manila Electric Company is
not controlled by that franchise with respect to its autobus service, but by the law that regulates the operation of
land transportation companies rendering service to the public. Neither can it be compelled to pay to the City of
Manila the tax of 2% per cent of the fares collected and tickets sold within the city limits for using autobusses,
which have no relation at all with its electric railways already existing or yet to be established. The fact that the
Manila Electric Company issues transfer tickets which permit purchasers of regular fares (not zone fares) coming
from outside the City of Manila, to transfer from a street car to an autobus, and vice-versa, does not make
plaintiff's autobus system a part of its railway system, since such issuance of transfer ticketsis only accidental and
not essential in the operation of its railway system established under the authority of its franchise.

Having reached this conclusion, the other questions raised in this court being mere corollaries thereto, have
impliedly been settled.

Wherefore, the appealed judgment is reversed and the defendant-appellee City of Manila is hereby ordered to
reimburse to the plaintiff-appellant Manila Electric Company the taxes erroneously collected under the purported
authority of Ordinance No. 44, in the sum of P43,868.06, and to pay the costs in both instances. So ordered.

Avancefia, C. J., Abad Santos, Imperial, Diaz, Laurel, and Concepcion, JJ., concur.
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