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DIAZ, J..

Isidro Tan (alias Tan Lit), who is a present confined in Bilibid Prison, prays that he be released from confinement
alleging that he is deprived of hisliberty by virtue of anillegal order entered in civil case No. 47826 of the Court
of First Instance of Manila, by the respondent judge, Francisco Zandueta. The order referred to was issued by the
said respondent on May 17, 1935, the dispositive part of which reads:

"The court finds the defendant in contempt of court and orders that, pending the deposit by him of the amount
of P12,000 above-mentioned in the order of May 6, 1935, or the filing of a bond in the aforesaid amount, he
will not be released.”

The facts aleged in the pleadings may be briefly stated as follows: In case No. 47826 of the Court of First
Instance of Manila, the respondent Tiu Chay (alias Tan Kia), as plaintiff, obtained a writ of preliminary
attachment against the petitioner Isidro Tan (alias Tan Lit) upon the filing of a bond in the amount of P5,000. The
respondent judge issued said writ on February 26, 1935, authorizing the attachment of the properties of the
defendant Isidro Tan (alias Tan Lit) to the amount of P22,500. Upon mation of said defendant, the respondent
judgeissued an order on April 1, 1935, lifting the writ of attachment conditioned on the filing of a counter bond in
the amount of P5,000. After sundry proceedings brought about by a motion of reconsideration presented by the
defendant, asking that the writ referred to be lifted, the respondent judge issued another order, dated April 20,
confirmatory of that of the 1st of said month, by virtue of which the defendant put up the required counter bond,
and immediately thereafter, that is, on the same day, April 20, 1935, withdrew from the Philippine National Bank
an amount of money of which P22,000 had been attached under the aforesaid order of February 26, 1935. On the
third day, that is, on April 23, 1935, the respondent Tiu Chay (alias Tan Kia) asked that Isidro Tan (alias Tan Lit)
be required to put up another counter bond in the amount of P22,500 instead of P5,000 aready filed. The
respondent judge, passing on said motion, ordered Isidro Tan (alias Tan Lit), on May 2, 1935, to file an additional
counter bond in the amount of P10,000 only, giving him ten days to do so. Four days thereafter, that is, on May 6,
1935, the respondent judge entered another order requiring Isidro Tan (alias Tan Lit), to put up a counter bond of
P17,000 instead of P15,000, or in default thereof, to deposit anew in the Philippine National Bank P17,000 of the
amount withdrawn therefrom days before. For failure to file either the counter bond in the amount of P10,000 or
that in the amount of P17,000 to which it was later raised, the respondent judge required Isidro Tan (alias Tan Lit)
to appear before him and show cause, if any, why he should not be punished for contempt of court. Believing,
however, that Isidro Tan (alias Tan Lit) was not given sufficient time to comply with the orders of May 2 and 6,
1935, the respondent judge granted him another day to comply therewith, but reducing this time the counter bond
reguired of him to P12,000 only, with an option to deposit in the bank said amount in case of failure to put up the
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counter bond as reduced. As the petitioner, notwithstanding these facilities, neither filed any additional counter
bond nor made the deposit required of him, the respondent judge ordered his arrest on May 17, 1935, and on the
same day, after hearing his explanations which the said judge considered unsatisfactory, he was sent to jail there
to remain until he should deposit the amount required of him or file the aforementioned counter bond.

The petitioner argues that under the provisions of section 440 of Act No. 190, after filing the counter bond of
P5,000 required of him by the court in its order of April 20, 1935, he was authorized and had a perfect right to
withdraw from the Philippine National Bank the amount of his deposit which was attached by virtue of the orders
of February 26 and April 20, 1935. In truth, when he withdrew the aforesaid amount, there was still no order
preventing or restraining him from doing so, and requiring him to file an additional counter bond, because the
order which imposed upon him that obligation was issued very much later, that is, on May 2, 1935, or twelve days
after the said withdrawal.

A reading of the aforesaid section of law readily shows, that when the property released from an attachment
cannot be returned by the party who secured its release upon the filing of a bond, the bond takes the place of said
property, that is, answers therefor, because the law on the point is couched in the following language: "the
obligation aforesaid standing in place of the property so released.”

Moreover, the provision of said section, to the effect that the defendant and surety will, on demand, pay to the
plaintiff the full value of the property released, proceeds on the assumption that a judgment has been rendered in
favor of the plaintiff; and the case at bar, in. connection with the present status of case No. 47826 of the Court of
First. Instance of Manila, is not such asto fall under said provision of law, because up to the present no judgment
has been rendered against the defendant, that is, the petitioner Isidro Tan (alias Tan Lit), the question of whether
or not the respondent Tiu Chay (alias Tan Kia) is entitled to the amount claimed by him as plaintiff in the said
case, being still pending resolution.

Respondents' contention that the respondent judge proceeded according to law in requiring an additional counter
bond of P12,000 and in later ordering the confinement of the petitioner pending the filing of said bond or the
deposit of an equal amount with the bank, because he had not lost jurisdiction over the property released pursuant
to the provisions of section 440 of Act No. 190, is not only without merit but also untenable. From the moment
the said respondent authorized the petitioner to put up the counter bond of P5,000 and from the moment the said
petitioner filed said counter bond in order to be able to withdraw his deposit in the Philippine National Bank, it
can be said that the respondent lost jurisdiction over the said property, although he retained jurisdiction to resolve
the principal question whether or not the respondent Tiu Chay (alias Tan Kia) was entitled to the relief prayed for
in his complaint, because he permitted and the law likewise permits that the counter bond of the petitioner stand
and answer for the said property.

In view of the foregoing, we are of the opinion, and so hold, that the petitioner isin fact deprived of his liberty by
virtue of an illegal order; wherefore, we order his immediate release, with the costs taxed against the respondent
Tiu Chay (alias Tan Kia). So ordered.

Hull, Vickers, and Goddard, JJ., concur.
Avancefig, C. J., | concur in the dispositive part.
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