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DIAZ, J..

This caseisintimately related to the habeas corpus case, G. R. No. 43772 (page 530, post), instituted by the same
petitioner against the same respondents, and considered and decided on the same day.

The respondent Tiu Chay (alias Tan Kia) sued the petitioner Isidro Tan (alias Tan Lit) in civil case No. 47826 of
the Court of First Instance of Manila, to recover from him the amount of P22,500 which he alleged to be the half
corresponding to him of the P45,000 which they won as a prize in the last drawing of the sweepstakes with ticket
No. 228619 which they purchased with a part of the capital invested in a sari-sari store. Simultaneously with his
complaint, said Tiu Chay (alias Tan Kia). asked and obtained from the respondent judge the attachment of the
property of the petitioner.

Isidro Tan (alias Tan Lit) upon filing a bond in the amount of P5,000. Isidro Tan (alias Tan Lit) succeeded in
dissolving the attachment by filing, in turn, a counter bond in the same amount as that filed by Tiu Chay (dias
Tan Kia) to secure said attachment; and as soon as he obtained the order to that effect and filed the required
counter bond on April 20, 1935, he withdrew from the Philippine National Bank his deposit in the amount of
P23,500 the greater part of which was attached days before pursuant to the order of the respondent judge dated
February 26, 1935. Three days after petitioner's withdrawal of the aforesaid amount from the Philippine National
Bank, the respondent Tiu Chay (alias Tan Kia) asked and obtained an order from the respondent judge requiring
the petitioner to file an additional counter bond at first for P10,000, later P15,000 in lieu of P10,000, and still later
P17,000, subsequently reduced to P12,000.

When the time given the petitioner by the respondent judge to file said counter bond or to deposit in the Philippine
National Bank the amount of P12,000 of the P23,500 which he withdrew therefrom, expired without having done
either the one or the other, he was required to appear before the respondent judge and show cause, if any, why he
should not be found in contempt of court for disobeying an order given him to that effect. And inasmuch as the
explanations given by him were not deemed satisfactory by the respondent judge, the latter declared him guilty of
contempt and immediately ordered his confinement, clearly advising him that he would continue so confined until
he puts up the said counter bond of P12,000 or deposits the same amount in the bank.

From its allegations, we gather that the petition of Isidro Tan (alias Tan Lit) is based upon the following grounds:
(1) That the writ of preliminary attachment issued by the respondent judge at the instance of Tiu Chay (alias Tan
Kia) was irregular and illegal, and (2) that the order of the respondent judge directing the confinement of the
petitioner until he complies with the order requiring him to file a counter bond in the amount of P12,000 or to
deposit the identical amount in the bank, is likewise illegal because it is a sequel to another, also illegal, which
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directed the attachment of his property.

Asto the first ground, we find that the writ of preliminary attachment was issued in strict conformity to the law,
because the complaint wherein the said attachment was issued alleged that the petitioner, after collecting the prize
of aticket in the last sweepstakes, consisting of the amount of P50,000, belonging to the two, that is the petitioner
and the respondent Tiu Chay (alias Tan Kia), appropriated the entire prize exclusively for himself, in complete
disregard of said Tiu Chay (alias Tan Kia), knowing that one-half thereof did not belong to him but to said
respondent; that he was merely a depository or agent of the latter as to said half, and that the petitioner acted in
the manner stated notwithstanding the fact that he was required to turn over to the respondent the part of the prize
won corresponding to the latter. The allegations to this effect are found in paragraphs 6, 7, 8, and 9 of the
complaint of said Tiu Chay (alias Tan Kia).

Petitioner's contention that, in view of his motion to dissolve the writ of preliminary attachment, on the ground
that the allegations of the complaint of the respondent Tiu Chay (alias Tan Kia) were not true, said attachment
should have been dissolved without any condition, is without force, because the respondent judge had
discretionary power, according to section 441 of Act No. 190, to dissolve or to leave in force the said attachment,
and it was precisely in the exercise of this power, after hearing the parties, as may be deduced from the orders
issued and now of record, that he decided to dissolve the attachment but conditioned on petitioner's filing a
counter bond for P5,000; and this was voluntarily done by the petitioner, thereby enabling him to withdraw, asin
fact he did withdraw, the amount he had on deposit in the Philippine National Bank which was a part of the
money won in the last sweepstakes. On this sole ground, therefore, the writ of certiorari will not lie.

As to the second ground, we understand that the adequate remedy is not certiorari but habeas corpus, and the
petitioner himself, learning of this afterwards, instituted motu proprio a habeas corpus proceeding herein
mentioned in the beginning.

In view of the facts and considerations above set forth, we are of the opinion, and so hold, that the proceeding
instituted is without merit, especially after the habeas corpus commenced by the same petitioner has been
favorably acted upon, without specia finding as to the costs. So ordered.

Avancefia, C.J., Hull, Vickers, and Goddard, JJ., concur.

Petition denied.
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