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IMPERIAL, J.:

In case G. R. No. 37484, entitled Eriberto Balmeo, plaintiff and appellant, vs. Segunda Deveza et al., defendants
and appellees, civil case No. 3123 of the Court of First Instance of Tayabas, this court entered judgment ordering
the parties to proceed with the partition of the propertiesin question in accordance with section 184 of the Code of
Civil Procedure and, upon their failure to arrive at an agreement, to report such failure to the court so that it could
appoint three competent commissioners for that purpose.[1]

The parties failed to arrive at an agreement and the court had to intervene and appoint commissioners. Said
commissioners filed their report in writing and recommended the manner in which the properties should be
apportioned and adjudicated to the interested parties. After a hearing on the report, which was objected to by
counsel for Segunda Deveza, the court on July 11,1934, entered an order approving it and directing, the partition
and adjudication of the properties as proposed in the report. Counsel for Segunda Deveza was notified of this
order on July 16th. Said counsel filed his exception thereto on the following day. On the 24th of said month,
counsel for Segunda Deveza filed a motion for new hearing of the order of July 11th and for the suspension of its
effects and of the running of the period fixed by law for the filing of the appeal therefrom. In connection with said
motion it was alleged that the partition proposed by the commissioners and the order approving it were contrary to
law on the ground that the commissioners had included therein properties no longer in the possession of the
parties, and which had been sold with the consent of all of them and excluded credits paid by Segunda Deveza. In
an order of July 24th, the court suspended the running of the legal period for the filing of an appeal from the order
of the 11th of said month.

On August 27, 1934, the court entered another order denying the maotion for a new hearing, of which the attorney
for Segunda Deveza was notified on September 4th. The following day, September 5th, said attorney filed his
exception to said order denying his motion for a new hearing and announced his intention to appeal. On the same
date he filed his bill of exceptions. On October 22, 1934, the court entered another order disapproving said bill of
exceptions on the ground that the order of August 27th was not appealable, in accordance with section 146 of the
Code of Civil Procedure, and that in connection with the order of July 11th, the hill of exceptions had been filed
outside the reglementary period. A motion for reconsideration was filed and the attorney for Segunda Deveza
excepted to the order denying it.

Segunda Deveza filed this petition for awrit of mandamus to compel the respondent judge to approve and certify
the bill of exceptions in question. From the facts above stated it clearly appears that the bill of exceptions was
filed on time and in accordance with law. The disapproval thereof was entirely due to a misunderstanding for it
was held that the appeal was from the order of August 27, 1934, denying the motion for a new hearing when, as a
matter of fact, it was an appeal from that of July 11th of said year. It cannot be said that the bill of exceptions was
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filed out of time because in an order dated August 24th of said year, the court, upon motion of the attorney,
suspended the legal effects of said order of July 11th, thereby suspending ipso facto the running of the period
fixed by law for the filing of the necessary hill of exceptions.

It is immaterial that the order denying the motion for a new hearing was not appealable, assuming that the
contention that said motion did not contain any of the legal grounds stated in section 145 of the Code of Civil
Procedure, was correct. The truth is that paragraph 4 of said motion expressly aleged that the report of the
commissioners as well as the order approving it was in violation of and contrary to law, which is equivalent to one
of the grounds on which this appellate court may review the questions of law raised by the appellant. At any rate,
the petitioner had the right of appeal from the order of July 11th and to have her bill of exceptions approved and
certified.

The attorney for the respondent has insinuated in his oral argument that the petition should be denied on the
ground that it was filed too late and after the petitioner had already incurred estoppel by laches. From the date on
which the attorney for the petitioner was notified of the order denying his maotion for reconsideration until he
instituted these proceedings, only forty-two days had elapsed. Under these circumstances of the case, we are of
the opinion that this period denotes neither abandonment nor negligence which constitutes estoppel as aleged by
the attorney for the respondent.

The remedy prayed for is granted.and the judge of the Court of First Instance, who tried the case, is ordered to
approve and certify said bill of exceptions, with costs against the respondent Eriberto Balmeo. So ordered.

Malcolm, Villa-Real, Butte, and Goddard, JJ., concur.
Writ granted.

[1] 58 Phil., 921.
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