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MAPA, J.:

In the complaint, the restitution of possession of seventeen parcels of land is prayed for, and the payment of the
sum of P810 as rental with interest thereon, together with a further sum of P4,770 as damages for the illegal
retention of the said lands.

In view of the evidence adduced at the trial, the court entered the following judgment:

"The court finds that the following facts have been fully proven: On the 2d of January, 1896, Rosa Gongon
sold to Simon Mosesgeld, the plaintiff herein, the seventeen parcels of land, with the right of repurchase, now
sued for. On the following day, that is on the 3d of January, 1896, the plaintiff leased the said seventeen
parcels to the former owner thereof, Rosa Gongon, for the period of two years at a rental of 750 pesos for each
agricultural year. The lease expired on the 4th of January, 1898.

"It is an accepted fact that the said Rosa Gongon died on the 14th day of May, 1897, and that after her death,
the defendants, her heirs, entered into possession of the property in question, and up to the institution of the
complaint they continued in possession. It was also acknowledged by the defendants that the plaintiff requested
them to deliver up the said property and to pay the rental due for the last year of the lease. The court considers
that as a matter of fact the defendants have not paid the rental for the last year, that is, the year 1897-98.

"The defendants have attempted to prove that they possess the lands in question as heirs of their father. It
clearly appears that said lands originally belonged to Rosa Gongon, the mother of the defendants; that at the
time of her death she had no more right to said lands than that of a simple lessee, and that, therefore, when she
died she could not have transmitted to her children any right of ownership to said lands.

"Let judgment be entered against the defendants, sentencing them to make restitution of the seventeen parcels
of land described in the complaint to1 the plaintiff herein, and to pay him the rental corresponding to the
agricultural year 1898, namely, P750, together with legal interest thereon from the time when the complaint
was interposed, with costs against the defendants."

This judgment was duly excepted to by the defendants, and appeal was made to this court by means of a bill of
exceptions.

The defendants maintain that the land in controversy belonged to the conjugal partnership property (sociedad
legal de gananciales) of their parents, Francisco Quimson and Rosa Gongon, and that upon the death of the
former, the latter sold said lands to the plaintiff without having previously liquidated the said partnership, for
which reason the sale is null and void under the law, because the lands sold were not the exclusive property of the
seller. And they point out as an error, committed by the judge below, the fact that "in his decision," so reads their
brief, "he ignored the certificate of the acto conciliatorio offered as evidence by the defendants, a solemn
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document and the only one to prove that the real estate in question was acquired during the conjugal partnership,
and that, therefore, it sets aside the subsequent sale executed in favor of the plaintiff by the late Rosa Gongon."

The said acto de conciliacion was celebrated between Rosa Gongon on the one part, and her daughters Gertrudis
and Dominga Quimson on the other, in connection with the payment of the legal portion due from the father to the
said daughters. It is true that the record of the said action reads that "all the property had and acquired" (during the
marriage of Rosa Gongon and her late husband Francisco Quimson) "was common to the conjugal partnership,
and therefore gananciales;" but the difficulty is that there is no evidence whatever that the lands in controversy
form part of the said property. The contrary would rather appear from the statement of the property acquired
during marriage which is attached to said record, inasmuch as all the lands indicated therein are under the
following; heading, "Land held under a mortgage title," with the circumstance that in each item the names of
those who were apparently the owners of the mortgaged land are stated. Not a single parcel of land appears in said
statement as owned by the spouses Quimson and Gongon. At all events, and be the property what it may, it has
not been shown that the lands in controversy are the same lands or at least that they form part of the lands that
appear in the said statement without any specification or description whatever, beyond the names of the places
where they are situated. Neither has it been shown in any manner that the lands sued for were acquired during
their marriage, which is the least that, the defendants should have proved in support of their claim.

On the other hand, it is stated in clause two of the deed of sale executed by Rosa Gongon in favor of the plaintiff,
that the seventeen parcels of land, "the subject of the sale, were acquired by her by private purchase from the
original owners thereof, and that she has been in possession of the same many years 'as owner,' as proven in the
possessory proceedings that she instituted in the court of the justice of the peace on account of the lack of
recorded title, * * * which are recorded in the registry of property * * * ."

In view of the foregoing, the judge below not only did not err, but acted rightly in not considering the land as
property acquired during marriage.

In the defendants' answer to the complaint it is said:

"That the defendant Gertrudis Quimson has no interest whatever in the possession and enjoyment of the
parcels of land claimed in the complaint because, while the said Rosa Gongon was still living, the said
defendant received in cash the whole of her share of the inheritance, and because, as a matter of fact, she has
not worked nor possessed, under any sense, any of the parcels above referred to; therefore, she ought to be
excluded from the complaint."

The plaintiff has not proven that what is stated in this portion of the complaint is not true, and this being the case,
the said Gertrudis can not in justice be ordered to make restitution of the possession of the land in controversy,
inasmuch as she does not possess the same nor has she ever been in possession thereof.

By virtue of the foregoing, the complaint is dismissed as to the said Gertrudis Quimsou, the judgment appealed
from being thus reversed in so far as it applies to her, and affirmed as to the other defendants, with the costs of
this instance against them. So ordered.

Arellano, C. J., Torres, Carson, and Willard, JJ., concur.
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