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MAPA, J.:

These proceedings were brought to recover possession of a dwelling house which the plaintiff alleged to be his
property and which he, in 1902, had loaned to the defendant, his grandson by marriage, at the request of the latter
to gratuitously live therein with his family for the period of three years. The defendant in his answer said that the
house was his lawful and exclusive property and that he had bought it from the plaintiff in 1902. The court
rendered judgment and absolved the defendant from the complaint, and the plaintiff has appealed.

The lower court found as a fact, that the purchase by the defendant of the house in question had been sufficiently
demonstrated and proved at the trial. This finding is strongly supported by the evidence presented by the
defendant. Aside from the testimony of the latter in regard to the reality of said purchase for the price of 80 pesos,
and evidenced by a private document signed by the plaintiff and the witnesses Saturnino Bello, Severo Bersabal,
and the late Cipriano Brillantes, which document, the defendant alleged, was lost by him when crossing a river in
1905, an agreement was stipulated by the parties, during trial, of the following tenor:

"It is hereby agreed by counsel for both parties that the witnesses for the defendant, Jose Bello and Nemesio
Peralta, respectively municipal president and secretary of Santa during the year 1903, made the statement to
the effect that the plaintiff, in the presence of said witnesses, had said that it was true that he had sold the house
to the defendant Antonio Bernal, and for this reason the registration thereof for the purposes of the land
assessment was admitted in the name of Antonio Bernal. * * * That the witnesses Saturnino Bello and Severo
Bersabal aver that they affixed their signatures to the document of sale of the house in question, which was
executed in favor of the defendant, and that moreover, said document was signed by its maker, the plaintiff
herein."

It appears from this that, besides the defendant, four witnesses have declared that the house in question was sold
to the former, two having been present at the execution of the contract and having signed the document which
evidenced it, and the other two being municipal officers in whose presence the plaintiff stated, for the purposes of
the land assessment, that he had actually sold the house in question to the defendant.

The plaintiff brought witnesses to show that he had ceded the house to the defendant as a loan only, and said
witnesses testified, or a stipulation was entered into by the parties that they would testify, to that effect. A review
of their testimony fails to show that it preponderates over that of the witnesses for the defendant, and for this
reason the finding of the lower court, as to the certainty of the sale alleged by the defendant as his defense, must
be sustained.

The plaintiff assigns as error the fact that the lower court received oral testimony as to the contents of the
document of said sale, inasmuch as it has not been shown nor has an effort been made to prove such loss or

© 2026 batas.org  ·  Philippine Bar Review & Law-School Companion Page 1 of 3

Turn this case into an audio lecture - facts, issues, ruling and doctrine - at batas.org



disappearance. This is not true. The defendant testified that he lost said document in 1905 while crossing a river,
when he dropped a bundle he was then carrying which contained the document in question and some of his
clothing. Such statement, not having been contradicted nor in any manner disproven during the trial, was properly
found by the lower court to be sufficient proof of the loss of, the document in question. Furthermore, as the
plaintiff did not oppose or except to the giving of such oral testimony during the trial in the lower court, the
objection that he now for the first time presents on appeal is absolutely out of place and therefore useless and
improper.

The plaintiff also assigns as error the denial by the lower court of his motion for, new trial on the ground of the
discovery of new evidence. This alleged newly discovered evidence consists of a certificate of the resolution
passed by the municipal council of Santa, in its session held on December 15, 1905, to the effect that said council,
at the request of the plaintiff, had stated (sic) to the latter that "the members thereof are satisfied that the house in
question is his property and not the property of Antonio Bernal, his grandson."

The lower court acted very properly in denying said motion for a new trial because: (1) the statement made to the
plaintiff by the municipal council of Santa as to whom they, or the members thereof, regarded as the true owner of
the house in question, does not change nor could it in any manner affect the result of the case; and (2) because
said statement having been requested and obtained by the plaintiff himself in December 1905, it is obvious that,
when he filed his complaint in June, 1906, he should have had knowledge thereof and could very well have
offered it at the trial, had he deemed it convenient, for it was in his power to secure all the certificates he wanted
relating to the resolution of the said municipal council as to the said statement. Newly discovered evidence is a
name that would wrongly be applied to evidence already known to the plaintiff and which, even before the
bringing of this action, it was in his power to offer to the court.

The judgment appealed from is hereby affirmed with the costs of this instance against the appellant.

Arellano, C. J., Torres and Carson, JJ., concur.
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