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TORRES, J.:

On the 19th of June, 1906, the following complaint was filed by the prosecuting attorney:

"The undersigned accuses Joaquin Celis of the crime of estafa committed as follows:

"That on or about the 9th day of September, 1905, in the city of Manila, P. 1., the said Joaquin Celis did then
and there willfully, unlawfully, and feloniously, with intent of gain, and without the consent of the owner
thereof, appropriate, misapply, and convert to his own use check No. 17193 on the International Banking
Corporation[1] for two hundred and one pesos (P201), Philippine currency, payable to bearer, signed pp. Baer
Senior & Co. Successors, J. Méeller, of the value of two hundred and one pesos, (P201), Philippine currency,
then and there received by and in the hands of the said Joagquin Cells under the duty and obligation to deliver
the same to Findlay & Co., a co-partnership duly registered under the laws of the Philippine Islands, who were
the owners thereof; and to the damage and prejudice of the said Findlay & Co. in the sum of two hundred and
one pesos (P201), Philippine currency, equivalent to one thousand and five (1,005) pesetas. All contrary to
law."

The case having been tried upon the said complaint, judgment was rendered on the 28th of July of the same year,
the accused being sentenced to four months and one day's imprisonment, to refund to Findlay & Co, the sum of
P201, Philippine currency, and to pay the costs, and in case of insolvency to suffer subsidiary imprisonment in.
accordance with the law, from which judgment the accused has appeal ed.

The facts which in this case appear as .having been fully proven are: That on a certain day in the month of
September, 1905, the accused, being then employed as clerk and bookkeeper in the insurance department of the
firm of Findlay & Co., received check No. 17193, "Exhibit A," issued on the 9th of the said month and year by J.
Meéller on behalf of he successors to Bear Senior & Co. against the Chartered Bank for the sum of P201, in favor
of the said Findlay & Co. or bearer, in payment of the premium on two policies of insurance, and athough he
entered in his own handwriting, in the book kept by him, the P120 and P80 corresponding to the two aforesaid
policies, he failed to comply with his duty to deliver the check to the cashier of the firm; the result was that he
collected the amount in the Chartered Bank but did not pay in the said amount of P201 by delivering it to the
cashier. As the accused was the only one in charge of the collection of premiums on the policies of insurance, and
the check was received by the firm according to the books, it may well be presumed that he collected the amount
of it and disposed of the same, as he did in the case of other similar documents, to the prejudice of Findlay & Co.,
who placed confidence in him and authorized him to collect the premiums on policies aready due.

These facts, duly proven in this case, constitute the crime of estafa, defined in case 5 of article 535 and punished
under case 2 of article 534 of the Penal Code, because it can not be denied that check No. 17193, issued by J.
Meller on behalf of the successors to Baer Senior & Co. against the Chartered Bank, in favor of Findlay & Co.,
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was delivered at the office of Findlay & Co. in payment for the premiums upon two policies, and, outside of the
accused, no other clerk of the firm could have received it, since he was the only one charged with the receiving of
payments on said account. He did not afterwards deliver the check to the cashier because he had converted it to
his own use, and for this reason his culpability, as the author of the crime for which he. is prosecuted, is
unquestionable, so much so that, although he did not plead guilty, nothing was alleged in exculpation of the
charge.

In this second instance, counsel for the defense alleged the nullity of the judgment appealed from on the ground of
lack of jurisdiction on the part of the judge who had rendered it, because the place of commission of the crime had
not been pointed out in the proceedings; but this objection was not raised in the court below and is entirely
without foundation since, both in the complaint and in the evidence introduced at the trial, the crime appears as
having been committed within the territory of the city of Manila, for which reason the jurisdiction of the judge
who took cognizance and rendered the decision is unguestionable.

On the other hand such an allegation can not be considered by this court upon review, because it was not
presented to the court below, according to the rule laid down in Mortiga vs. Serra and Obleno (5 Phil, Rep., 34),
which judgment has been confirmed by the Supreme Court of the United States.

In view of the foregoing considerations, and as the judgment appealed from is in accordance with the law, in our
opinion the same should be affirmed, provided, however, that Joaguin Celis shall be sentenced to the penalty of
four months and one day of arresto mayor to the accessories of article 61 of the Penal Code, to make restitution of
the sum of P201, Philippine currency, to Findlay & Co., and, in case of insolvency, to suffer subsidiary
imprisonment not exceeding one-third of the principal penalty, and to pay the costs of the proceedings. So
ordered.

Arellano, C. J., Johnson, Willard, and Tracey, JJ., concur.

[1] The Chartered Bank.
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