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WILLARD, J.:

This is one of the special proceedings included in Part II of the Code of Civil Procedure. It invoked the exercise of
the jurisdiction conferred upon Courts of First Instance by section 599 of that code, which jurisdiction is there
called "probate jurisdiction." Felisa Nepomuceno, the appellee, commenced the proceeding on the 4th day of
October, 1901, three days after the said code took effect, by filing a petition which stated that Agaton Almeda
Carlos died in the pueblo of Bifian in 1875; that he left a will in which he appointed the appellant, Cirilo A.
Carlos, his executor; that a certificate of his appointment as such executor was issued by the Court of First
Instance of said province on the 9th day of July, 1875; that since that time the appellant had been administering
the property left by his father, and that the petitioner was the widow of Sixto Almeda Carlos, son and heir of
Agaton Almeda Carlos. The prayer of the petition was that the appellant be required to present to the court an
exact report of the property left by the testator and that he present a detailed report of his administration of such
property. The court ordered the appellant to file an account; such account was filed by him, a commissioner was
appointed to receive evidence thereon, the commissioner made a report, which report was set aside by the court,
and on the 6th day of March, 1906, an order was entered rejecting and disapproving the accounts presented by the
defendant, removing him from the office of executor, ordering the parties to appear before the court for the
purpose of the appointment of a new administrator, and directing the appellant to file further accounts. From this
order the defendant appealed.

The court below proceeded upon the theory that there was pending in that court a judicial proceeding for the
settlement of the estate of Agaton Almeda Carlos, and the order appealed from indicates that it is the intention of
the court to proceed with such settlement. The appellant claimed in the court below, and insists here, that there
was, in 1901, no judicial proceeding of any kind then pending for the settlement of the said estate; that if any such
judicial proceeding ever were pending, it was by agreement of the parties abandoned at the end of 1883, and that
since that time, at least, the appellant has been administering the property in question, not as the executor of his
father's will but as an agent appointed by the persons interested in the property for that purpose. This was the view
taken of the matter by the commissioner in his report to the court beloAV, and after an examination of the record
we are satisfied that it is the correct one, that the theory of the court below can not be sustained, and that its order
must be reversed.

In order that a Court of First Instance may exercise its probate jurisdiction there must be pending in court some
judicial proceeding for the settlement of the estate of a deceased person. By the provisions of section 64 of Act
No. 136 all actions and proceedings pending in the former Courts of First Instance were transferred to the present
Courts of'First Instance. In order to sustain the jurisdiction of the court below in this case it is necessary to prove
that when the petition of the appellee was filed on the 4th day of October 1901, there was then pending in that
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court some proceeding for the .settlement of the estate of Agaton. Almeda Carlos. There is in the case a letter
written by Sixto Carlos to his brother, the appellant, in which he speaks of receiving a certificate of the
appointment of the appellant as executor. The appellant, as executor, made an inventory of some of the property
left by his father and he frequently styled himself "executor." There is no other evidence in the case to show that
during the twenty-six years elapsing between 1875 and 1901 the Court of First Instance of the Province of La
Laguna ever had anything to clo with the settlement of the estate.

According to the law in force prior to the Ley de Enjuiciamiento Civil, it seems that the issuance by a court of a
certificate of the appointment of an executor did not necessarily indicate the existence of a judicial proceeding. As
to the inventory, this was made by the appellant before a notary public and without the intervention of the court.
The correspondence between the brothers Sixto and Carlos Cirilo shows that there was some controversy in May,
1877, between the appellant and his sisters, Doila Rufina and Doña Melecia, in regard to the estate, and this fact
may have led to the making of the inventory which was signed not only by the appellant but also by the two
sisters. Considering the great lapse of time between 1875 and 1901, we do not think that these two acts, namely,
the appointment of the executor and the making, extra-judicially, of an inventory of a part of the estate, are
sufficient to show that any proceeding for the settlement of this estate was ever commenced in the then Court of
First Instance of the Province of La Laguna. That no such proceeding was necessary in this case is well settled.
(Mendiola vs. Mendiola, 7 Phil. Rep., 71-75.)

There is, moreover, evidence to show that, if any such proceeding were commenced, it was terminated at the close
of the year 1883, and from that time the appellant, in administering the property, was acting not as executor but as
the agent of his brother Sixto and of his sister Rufina. At the end of the year 1883 all of the four heirs interested in
this estate agreed that the net value thereof was 97,698.13 pesos, and that the fourth part, which belonged to Dofia
Melecia, was 24,424.53 pesos, and that she should then withdraw from the estate her interest therein. On the 29th
of December she was paid 15,000 pesos in cash on account thereof and the balance was paid from time to time
until the 7th day of April, 1890, when she was paid in full. That this contract of partition was agreed to by all the
heirs is proved, as to Carlos, the appellant, and Doña Melecia and her husband, by the fact that in 1890 they
signed a public document to that effect. As to Doña Rufina, it is proved by her own testimony at the trial of this
case, in which she stated that she agreed to this settlement and accepted it. As to Sixto, who died in 1900, it is
proved by the oral testimony in the case that the contracts of 1890 were made in his house, that he examined the
books and made the liquidation, and that the private documents are in his handwriting. The husband of Doña
Melecia also testified positively that Sixto agreed to the contract.

The effect of this contract was to partition the estate and to terminate the executorship. It is true that one-fourth of
the property belonging to the estate was not set off to Doña Melecia in kind, and it is also true that the other three
heirs did not then divide among themselves the property remaining after Doña Melecia had received her part, but
that does not make it any the less a termination of the executorship. Dofia Melecia having been paid her share in
cash, the other three heirs became the joint owners of the property.

It seems to be asserted in the brief of the appellee in this case that the claim of the appellant is that the share of
Sixto Carlos would now be only 24,000 pesos and that the appellant could satisfy that by paying that amount. We
find nothing in the case to show that the appellant has ever made any such contention. The three heirs are now the
owners in common of all the property of the estate. In the case of Mendiola vs. Mendiola, above cited, there was
an agreement between the persons, interested in the estate by virtue of which the widow paid to the mother, one of
the heirs, 2,400 pesos, and to one of the legatees 1,200 pesos, they receiving these sums in full satisfaction of all
claims they had against the estate. It was held that this was a partition of the property that terminated the judicial
proceeding then pending for the settlement of the estate.
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The court below likens the transaction here in question to a sale by one of the heirs of his interest to a third
person, but in our view of the case it can not be so considered. In such a case the property of the estate remains
intact and has not been in any way decreased, but in this case one-fourth of the property of the estate has actually
been taken from it and there remains only three-fourths. In support of the view of the court below, that there was a
judicial proceeding pending in 1901, reference is made in the opinion to the manner in which the papers presented
in this case were entitled and to the fact that in the answers first filed by the appellant he seemed to recognize the
existence of a judicial proceeding, but these facts can not, in our opinion, have any controlling effect. The
question is one of the jurisdiction of the court over the subject-matter. Such jurisdiction can not be conferred by
consent of parties. If, as a matter of law, there was, in 1901, no judicial proceeding pending in court for the
settlement of this estate, then the parties could not, even by their express consent, confer such jurisdiction. Our
conclusion is that the rights of the appellee can be made available only by an ordinary action and that the court
below, in exercising its probate jurisdiction in this case, was in error. The order appealed from is reversed, without
costs to either party in this court, and the case is remanded with directions to the court below to dismiss the
proceeding for want of jurisdiction, with costs against the petitioner, and without prejudice to the right of the
petitioner to maintain such ordinary actions in court for the protection of her interests as she may be advised. So
ordered.

Arellano, C. J., Torres, Johnson, and Tracey, JJ., concur.

BATAS.org - Philippine Law Library G.R. No. 3516. November 16, 1907

© 2026 batas.org  ·  Philippine Bar Review & Law-School Companion Page 3 of 4

Study hands-free: podcast-style lessons with read-along highlighting - batas.org



ABOUT BATAS.ORG

Study smarter at BATAS.org
The Philippine bar review and law-school companion built around how your brain actually remembers.

The complete Philippine law library - free for everyone.
More than 100,000 Supreme Court decisions, Republic Acts, and executive issuances - full-text searchable, browsable
by category and year, and always free. No paywall, no login. This PDF came from it.

Audio case-brief lectures.
Any decision becomes a podcast-style lecture - facts, issues, ruling, and doctrine - with read-along highlighting and a
hands-free presentation mode. Study while commuting, working out, or resting your eyes.

Bar review built on the science of memory.
Complete, sequenced courses for all eight bar subjects, narrated like podcasts and reinforced with retrieval practice and
spaced review - the study techniques with the strongest evidence behind them.

The full law-school curriculum.
One subscription unlocks the entire J.D. curriculum - every subject, every lesson, with your progress tracked down to
the paragraph so you can pick up exactly where you left off, on any device.

Mock exams that tell you where you stand.
Timed multiple-choice exams graded instantly, with per-subject score breakdowns and focus suggestions that point you
at your weakest topics first.

A study planner that keeps you on pace.
Set your schedule and BATAS tells you every day whether you are on track for bar day - and exactly which lesson to
take next.

Start free at https://batas.org
The law library is free forever - and your first lesson is one click away.

The text of this document is an official public record and remains in the public domain. Formatting, presentation, and compilation © 2026
batas.org.

Downloaded free from the batas.org Law Library. Share it freely - the library is free for every law student, bar reviewee, and practitioner.

BATAS.org - Philippine Law Library G.R. No. 3516. November 16, 1907

© 2026 batas.org  ·  Philippine Bar Review & Law-School Companion Page 4 of 4

Turn this case into an audio lecture - facts, issues, ruling and doctrine - at batas.org


