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MALCOLM, J.:

Moro Bituanan and Mora Sabay were married by Datu Alon according to Moro customs and usages. According to
the same customs and usages, the Datu divorced the couple. Twenty days afterwards, Bituanan caught Sabay and
a Moro by the name of Ali Sabpa sleeping on the same bed. Thereupon, Bituanan attacked Ali Sabpa and Sabay,
killing the former and wounding the latter.

In the Court of First Instance of Cotabato, Judge of First Instance Natividad found Bituanan guilty of the crime of
murder; but taking into consideration the provisions of section 166 of the Administrative Code of Mindanao and
Sulu, sentenced the accused to twelve years and one day of imprisonment, reclusion temporal, with the accessory
penalties, to indemnify the heirs of the deceased in the sum of P500, and to pay the costs. It is the sole contention
of counsel for the accused, on appeal, that the decision of the lower court should be modified by applying article
423 of the Penal Code to the admitted facts. Said article provides that "Any husband who, having surprised his
wife in the act of adultery, shall kill her or her paramour in the act, or shall inflict any serious physical injuries
upon either, shall suffer the penalty of destierro."

The marriage of Bituanan and Sabay, performed according to the rites of the Mohammedan religion, was valid.
(Adong vs. Cheong Seng Gee [1922], 43 Phil., 43.) This is so because of the nature of the provisions of the
Philippine Marriage Law. The grounds for divorce in the Philippines, as prescribed by statute, are two
only—adultery on the part of the wife, or concubinage on the part of the husband, as determined by a proper court.
(Francisco vs. Tayao [1927], 50 Phil., 42.) Granting, without necessarily having to decide, that Bituanan and
Sabay were, accordingly, not legally divorced, it only need be said that there is no evidence in the record showing
that Bituanan surprised Sabay and Ali Sabpa in the act of adultery when he killed the latter. The privilege given in
article 423 of the Penal Code extends solely to the case of a husband who surprises his wife in the act of actual
adultery, that is, actual carnal knowledge with her paramour. (5 Viada, Codigo Penal Comentado, 5th ed., pp.
188-190, citing decisions of the Supreme Court of Spain.)

Judgment will be affirmed, with the costs of this instance against the appellant.

Avanceña, C. J., Johnson, Street, Villamor, Romualdez, Villa-Real, and Imperial, JJ., concur.

© 2026 batas.org  ·  Philippine Bar Review & Law-School Companion Page 1 of 2

Turn this case into an audio lecture - facts, issues, ruling and doctrine - at batas.org



ABOUT BATAS.ORG

Study smarter at BATAS.org
The Philippine bar review and law-school companion built around how your brain actually remembers.

The complete Philippine law library - free for everyone.
More than 100,000 Supreme Court decisions, Republic Acts, and executive issuances - full-text searchable, browsable
by category and year, and always free. No paywall, no login. This PDF came from it.

Audio case-brief lectures.
Any decision becomes a podcast-style lecture - facts, issues, ruling, and doctrine - with read-along highlighting and a
hands-free presentation mode. Study while commuting, working out, or resting your eyes.

Bar review built on the science of memory.
Complete, sequenced courses for all eight bar subjects, narrated like podcasts and reinforced with retrieval practice and
spaced review - the study techniques with the strongest evidence behind them.

The full law-school curriculum.
One subscription unlocks the entire J.D. curriculum - every subject, every lesson, with your progress tracked down to
the paragraph so you can pick up exactly where you left off, on any device.

Mock exams that tell you where you stand.
Timed multiple-choice exams graded instantly, with per-subject score breakdowns and focus suggestions that point you
at your weakest topics first.

A study planner that keeps you on pace.
Set your schedule and BATAS tells you every day whether you are on track for bar day - and exactly which lesson to
take next.

Start free at https://batas.org
The law library is free forever - and your first lesson is one click away.

The text of this document is an official public record and remains in the public domain. Formatting, presentation, and compilation © 2026
batas.org.

Downloaded free from the batas.org Law Library. Share it freely - the library is free for every law student, bar reviewee, and practitioner.

BATAS.org - Philippine Law Library G. R. No. 34510. August 31, 1931

© 2026 batas.org  ·  Philippine Bar Review & Law-School Companion Page 2 of 2

Bar review courses, mock exams and a study planner that keeps you on pace - batas.org


