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JOHNS, J.:
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center; } div#footer { font-size:9px; } The history of the case is both novel and interesting. The alleged crime was
committed in the year 1921, and in. 1922 an information was filed in the Court of First Instance charging the
defendant with the commission of the alleged crime which, upon motion of the then prosecuting attorney,
Gervasio Diaz, and with the approval of the court, was dismissed on the ground that the evidence was not
sufficient to sustain the conviction. In that prosecution the witnesses listed for the prosecution were the identical
persons who testified against the defendant in the instant case, chief of whom was Marcelino Calinawan who was
the cashier of the Misamis agency of the Philippine National Bank at the time the crime was committed:

The order of dismissal isasfollows:
"The Fiscal in this case presented the following verbal motion:

"This case was instituted on the 20th day of February, 1922. From this date the case had been set for trial, but
the same had not been effected for lack of certain evidence of the prosecution. The following facts appear from
a careful investigation made by the Provincial Fiscal: It was found out that three checks of the depositorsin the
then Agency of the National Bank at Misamis had been twice charged in the daily book of the said agency
wherein are found certain amendments in the numbers of said checks. Said checks were twice charged against
their respective depositors, who refused to pay, because the same had already been paid. A careful
investigation of the case was made, and it was found out that three persons could have been responsible for this
irregularity; to wit: Julio V. Pacana, the herein accused, Marcelino Calinawan and one Feliciano Pacalioga.
These three had been working in the Agency of the National Bank, to wit: Cashier, bookkeeper and filer, the
three having discharged these positions in an uncertain manner, without fixing the date in which they acted in
the different capacities. We have not found any data from the Provincial Treasury showing the dates when
these persons acted in the different capacities. Each one of these persons acted sometimes as filer, sometimes
as cashier, and at other times as bookkeeper. It isimpossible to determine from the record of the Agency of the
National Bank when these three acted as cashier, filer and bookkeeper. When the three were asked during an
investigation | made, they all testified that they did not remember the dates when they acted in the different
capacities, and when they were asked who made the alterations of the notes on the checks in the ledger, they
blamed one another. We cannot find a clear fact to determine who of the three is responsible for this
irregularity. Neither can we find whether the amounts represented by the checks, which were twice charged,
had been withdrawn from the Agency of the National Bank. This is a case in which a careful investigation is
necessary, especially the help of a handwriting expert who can be furnished by the bank, to decipher the form
and handwriting of the person who made the alterations in the ledger of the Agency of the National Bank; and
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in view of the fact that the case has been pending for along time, without action, We respectfully pray for the
temporary dismissal thereof, with the request that copy of this statement, together with the order which the
court may enter, be endorsed again to the district auditor, in order that he may make a careful examination of
this case, and inform the office of the Provincia Fiscal whatever conclusion he may have arrived at. The
evidence asit is now, does not have sufficient merit to convict any of the three persons above mentioned.

"Motion of the Fiscal granted, and for the foregoing reasons, the temporary dismissal of this case is hereby
ordered, with costs de oficio and the cancellation of the bond put up by the herein accused. Let a copy of this
order be forwarded to the district auditor, for hisinformation. So ordered."

It will be noted that the alleged crime was committed in 1921; that the first information was filed on the 20th day
of February, 1922; and that the order of dismissal was made on January 2, 1924, and the information upon which
the defendant is now prosecuted was filed on March 29, 1927.

The record is conclusive that through falsification, the branch of the Philippine National Bank at Misamis was
defrauded out of P2,550, and that the fraud must have been committed by either the defendant, Marcelino
Calinawan or Feliciano Pacalioga. It also appears that the only evidence introduced in the trial of the last case,
which was not introduced at the former trial, is that of Calinawan, to the effect that in November, 1921, the
defendant returned to him P500 for and on account of check No. 76419, and then promised to pay the amounts of
the other checks. His evidence on that point is not corroborated by that of any other person or any document, but,
if true, would be strong evidence against the defendant. If it be a fact, as Calinawan now testifies, that in
November, 1921, the defendant paid him P500 on account of check No. 76419, that was a matter within the
persona knowledge of Calinawan at the time of the former investigation, which was pending in court for about
two years, and there is absolutely nothing in the record of dismissal which shows or tends to show that Calinawan
then told Fiscal Diaz, or any one else, about the alleged payment of P500 by the defendant or his alleged promise
to pay the other amounts. That isto say, this important evidence was concealed in the breast of Calinawan, who is
the real prosecuting witness in this case, for six years before he ever said anything to any one about the alleged
payment of the P500 or the alleged promise of the defendant to pay the remaining checks.

A detailed analysis of the testimony in this case would not be of any real value to this opinion. Suffice it to say
that the record shows that Calinawan, as the superior officer, was in a better and safer position to commit the
fraud on the bank than the defendant, and, as Fiscal Diaz said, there is at least as much evidence against one as
against the other. This, coupled with the fact that in the last trial Calinawan testified that in November, 1921, the
defendant paid him the alleged P500, and that he never said a word about that in the former investigation, creates
adoubt and suspicion about all of histestimony, which makesit unworthy of belief.

After two years of investigation, former Fiscal Diaz, for the reasons above stated, dismissed the first prosecution
against the defendant, with the suggestion that “a careful investigation is necessary, especialy the help of a
handwriting expert who can be furnished by the Bank, to decipher the form and handwriting of the person who
made the alterations in, the ledger of the Agency of the National Bank." Nothing of that kind was ever done and,
as stated, the only evidence against the defendant was that which was in the possession of Fiscal Diaz when he
made his motion of January 2, 1924, except that of Calinawan who testified as to the payment of the P500 and the
promise of the remaining payments by the defendant. Suffice it to say that Calinawan's testimony upon that point
is not convincing, and is not worthy of belief.

All things considered, we are clearly of the opinion that the evidence against the defendant is not sufficient to
prove his guilt beyond a reasonable doubt. The judgment of the lower court is reversed and the defendant
acquitted, with costs de oficio. So ordered.

Johnson, Street, Malcolm, Villamor, Ostrand, Romualdez and Villa-Real, JJ., concur.
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