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MAPA, J.:

The complaint in this cause reads as follows:

"The undersigned accuses Feliciano de Guzman and Lorenzo Fajardo of the crime of lesiones menos graves
committed as follows: That the two said accused on or about the 9th day of May, 1905, in the municipality of
Polo, of this province, willfully and criminally caused and inflicted upon Pedro Ignacio personal injuries
(wounds), which, with the aid of medical treatment were cured sixteen days thereafter; this contrary to and
against the law in such case made and provided."

After due trial had in this case, the accused Lorenzo Fajardo was acquitted of the offense charged. Feliciano de
Guzman was found guilty and sentenced to one year and eight months' imprisonment (prision correccional) and to
pay to the offended party, Pedro Ignacio, an indemnity in the sum of 250 pesos or to suffer subsidiary
imprisonment in case of insolvency, together with the costs, from which sentence the said accused, Guzman,
appealed.

This court accepts as proven the guilt of the appellant as found by the trial judge in his sentence in this case, such
findings being in accordance with the facts and merits. We can not say this, however, with respect to the penalty
imposed, such penalty not being in accordance with the offense as alleged and charged. This case or charge being
one of lesiones menos graves (personal injuries), treated successfully and cured within a period of sixteen days
after the infliction of the same, as is expressly alleged and set forth in the complaint herein, the penalty in this
case should have been that of arresto mayor, or banishment, together with a fine of from 325 to 3,250 pesetas,
within the discretion of the court; this is in accordance with and as prescribed in article 418 of the Penal Code.

The fact that the period of treatment of the wounds or injuries and the effecting of the cure of same covered more
than thirty days, as has been shown by the proofs taken and had in this case, was undoubtedly taken into
consideration and account by the court below in sentencing the accused to suffer the penalty of one year and eight
months' imprisonment (prision correccional), and finding the accused guilty under paragraph 4 of article 416 of
the Penal Code, which article prescribes the penalty and punishment to be imposed in one of the special cases of
lesiones graves. The application of this penalty would have been correct and proper had it not been for the fact
that the complaint in this case was drawn charging and alleging categorically and concretely the crime of lesiones
menos graves, and having in effect the same legal force and character in that the wounds or injuries, as is set forth
in said complaint, were cured within a period of sixteen days after the infliction of same. In the criminal
procedure now in force and effect it is not proper or practicable to punish or impose upon the accused a penalty
for a graver offense than that with which he has been accused and charged in the complaint; this may be deduced
a contrario sensu from section 29 of General Orders, No. 58.[1]
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We, therefore, as is alleged and charged in the complaint and in accordance herewith, find the accused guilty of
the crime of lesiones menos graves committed with the aggravating circumstance of alevosia in that the attack
was made suddenly, treacherously and without warning, thereby preventing any defense on the part of the
offended and attacked party.

We reverse the judgment appealed from and sentence the accused to six months' imprisonment (arresto mayor),
together with the payment of an indemnity of 250 pesos to the offended party or to suffer subsidiary imprisonment
therefor in case of insolvency at the rate of one day for each 12½ pesetas of such indemnity, which subsidiary
imprisonment shall not exceed the one-third part of the principal penalty imposed herein, together with the costs
of this instance. There shall be taken into consideration and allowed to the accused a credit of one-half of the time
he has been already imprisoned on this charge.

After the expiration of ten days from the date of the notification of this decision let judgment be entered in
accordance herewith and ten days thereafter let the case be remanded to the court from whence it came for proper
action. So ordered.

Arellano, C. J., Torres, Carson, Willard, and Tracey, JJ., concur.

[1] 1 Pub. Laws, 1085.
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