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STREET, J.:

This appeal has been brought to reverse a decision of the Court of First Instance of Tarlac, whereby an election
protest instituted by the appellant, Rufino Fausto, against Jose Villarta, over the office of municipal president of
the municipality of Victoria, Tarlac, was dismissed, and the protestee declared to have been duly elected, with
costs and expenses against the appellant.

It appears that there were three candidates for president of the municipality of Victoria at the general election held
on June 5, 1928, namely, Jose Villarta, Rufino Fausto and Marcos Villa-Agustin, but the latter was a poor third in
the race and, although made a party to this contest, desisted from taking active part herein. The two principal
competitors were Jose Villarta (who received 825 votes according to the official canvass) and Rufino Fausto (who
received 790), there being a plurality of 35 votes in favor of Villarta. Upon hearing the contest the trial j udge
found, upon what he considered a correct count of the votes, that Villarta had received 813, while Fausto had
received 785, leaving Villarta still with aplurality of 28 votes.

The assignments of error of the appellant in this court are al directed to the findings of fact of the trial court, and
after examining the proof, in connection with the assignments of error, we are of the opinion that, with the
exception of about 2 ballots improperly admitted by the trial judge in favor of the appellee, no error of any
importance was committed.

The first three assignments of error are directed to the refusal of the trial court to annul the election, as affecting.
the office of president in the fourth, eighth and ninth precincts of Victoria; and in support of these assignments the
appellant relies upon testimony tending to show that in these precincts the compartments of the voting booths
were separated by cloth (tela), with the result that there was opportunity for invasion of the secrecy of the ballot
by meddlesome persons in adjacent booths. We agree with the trial court that the proof is not sufficient to justify
the annulment of the election in these precincts for the supposed irregularities relied upon by the appellant.

The contention of the appellant that only 100 ballots were used in precinct 4, while 163 were found in the ballot
box, thus indicating, according to the appellant, the commission of fraud in this precinct, is obviously unsound.
The truth is that 163 ballots were found in the box of used ballots and 8 in the box of spoiled ballots, making 171,
which is precisely the number of officia ballots which had been used in this precinct, according to the report of
the commissioners, and according to the stubs left in the box. The contention that only 100 ballots had been used
is based upon an obvious mistake in the certificate of the board of inspectors.

Other minor irregularities charged against the officers conducting the election in the three precincts mentioned are
not of sufficient moment to require discussion and are sufficiently answered in the opinion of the trial court.
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With respect to the assignments -directed towards the appreciation of the ballots, we are of the opinion that ballot
Exhibit E was incorrectly counted for the appellee. It should have been rejected because the name Ciriaco Pi da
appears at the foot of the ballot outside of the spaces indicated on the ballot for the names of candidates. The
name thus signed may have been written to identify the ballot, and it should be treated as being a mark which
invalidates the ballot.

The ballot Exhibit D should aso have been treated as a marked ballot, because it contains the irrelevant
expression "para cocinero” after the name of Juan Manila.

The result is that, according to our appraisal of the votes, 2 votes should be deducted from the number conceded
to Villarta by the trial court, leaving him with atotal of 811 votes, or aplurality of 26 over the contestant.

The judgment appealed from will be affirmed, and it is so ordered, with costs against the appellant.
Johnson, Malcolm, Ostrand, Johns, Romualdez, and Villa-Real, JJ., concur.
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