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AVANCEÃ‘A, C.J.:

This is an action for the collection of a mortgage debt. It seeks the payment of such credit as remains unpaid and
in default thereof to foreclose the mortgage.

On November 2, 1920, Joaquin Serna mortgaged the land described in the complaint to secure the payment of a
debt of P25,000 owed to plaintiff Valeriana Valdezco (Exhibit A). In December of the same year Joaquin Serna
sold the property mortgaged to plaintiff, to the defendant Paulina Francisco, executing the proper public
instrument (Exhibit B) for that purpose. The register of deeds of the City of Manila issued a certificate of transfer
of the mortgaged property to the defendant, recording on said deed the mortgage executed by Joaquin Serna in
favor of the plaintiff. By virtue of this sale, the defendant was, with the plaintiff's consent, subrogated to all of
Joaquin Serna's rights and obligations with respect to the mortgage in favor of the plaintiff. On April 12, 1923, the
plaintiff extended the period for the payment of this debt and the defendant bound herself to pay 12 per cent
interest per annum, instead of the 10 per cent stipulated between Serna and the plaintiff.

Subsequently the plaintiff filed an action against Joaquin Serna and the defendant Paulina Francisco for the
payment of this debt. But that action was compromised by an agreement evidenced by instrument Exhibit 3,
wherein it appears to have been admitted by the plaintiff that the defendant Paulina Francisco had paid the sum of
P7,711.41, of which P5,000 was on account of the principal, for interest upon interest as per agreement, and the
remainder as specified in said document. This instrument appears to have been subscribed by the plaintiff and
delivered to the defendant, who has had it in her possession since it was executed, and who presented it in
evidence at the hearing of this case. Deducting from the original debt of P25,000 the payments made according to
Exhibit 3, there remains P20,000 which is the amount claimed in the complaint.

The trial court rendered judgment in favor of the plaintiff for the sums of P20,000 with 12 per cent interest per
annum from September 1, 1924 until fully paid, P500 for court costs and attorney's fees, P1,005 for insurance
premiums, and P707.54 as land tax on the mortgaged property, all to be paid within a period not less than three
months, and, in case of failure to do so, that the mortgaged property be sold in order to effectuate this payment.
The defendant appealed from this judgment.

Defendant filed a demurrer, which was overruled, and this is assigned as one of the lower court's errors. This
demurrer was based on the failure of the complaint to express the parties civil status in order to determine their
capacity to sue and be sued. While it is true that no such allegation is directly made in the complaint, yet,
documents have been attached thereto as an integral part thereof, where from it appears that both plaintiff and
defendant are widows and of age and this makes the complaint sufficient in this respect. The demurrer was also
based on the fact that while the complaint alleges that Joaquin Serna's original debt was P25,000, only P20,000
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are claimed without any explanation for the difference. But for this end the allegation in the complaint is enough,
that out of the P25,000 which constituted the original debt, P20,000 remains unpaid.

Defendant also contends in this instance that the transaction between her and plaintiff is usurious, because interest
was charged on interest due, so that if the former is added to the stipulated interest, the sum would exceed the rate
fixed by law. It is sufficient to state on this point that such interest upon interest was collected on March 20, 1924,
and defendant claims it only in her answer to this case filed February 12, 1927. The law fixes the period of two
years within which to claim the usurious interest, and this period has already elapsed (Arevalo vs. Dimayuga, 49
Phil., 894). Furthermore, this court has already held (Government of the Philippine Islands vs. Schenkel and
Gonzales, 43 Phil., 616; Villaruel vs. Alvayda and Vicencio, 46 Phil., 277), that interest charged upon the
stipulated interest, if agreed upon, should not be counted in determining whether the interest exceeds the legal rate
or not.

The appellant also contends that the sum of P1,100 has also been paid on account of the principal. She alleges that
one Erwing Hart sold a house on G. Tuason Street to the plaintiff for the sum of P1,100, and that this sum was
paid by the defendant for the account of the plaintiff, in order to have it deducted from her debt, in partial
payment thereof. But, as a matter of fact, the plaintiff denies having bought such a house of Erwing Hart. It is said
that the plaintiff signed a deed of said purchase, but such deed was not presented as evidence. It is likewise
alleged that after said sale and by virtue of another contract, Erwing Hart remained in possession of the house as
tenant, but the evidence shows that it was the defendant to whom Erwing Hart paid the rent. And it is also
established by the evidence that the plaintiff was never in possession of the house. It is true that the plaintiff
signed a receipt (Exhibit 1) for the sum of P11 as rent for this house, but according to the plaintiff, she did not
receive this sum and only signed the receipt because Serna required it of her as a condition for paying her the
interest on the P20,000. At any rate, there is not sufficient proof that plaintiff bought said house of Erwing Hart,
and that defendant paid its price on account of plaintiff's credit against her.

The plaintiff agrees that the 12 per cent interest per annum on the P20,000 should be computed from September
20, 1924, instead of from the first day of said month.

In view of the foregoing, the judgment appealed from is modified to the extent of requiring the payment of 12 per
cent interest on the P20,000 from September 20, 1924, instead of from the first day of said month, and affirmed in
all other respects, without special pronouncement of costs. So ordered.

Johnson, Street, Malcolm, Villamor, Ostrand, Romualdez, and Villa-Real JJ., concur.
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