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ROMUALDEZ, J.:

This case is before this court on appeal. The accused was charged with the crime of abuse against chastity, and
after trial the Court of First Instance of Manila convicted him of said crime, sentencing him to three years, six
months and twenty-one days prision correctional, with the accessories of the law and the costs of the action.

The accused appealed to this court from said judgment. On August 3, 1927, he filed a motion praying for the
dismissal of the case as he had married the offended party according to the marriage certificate attached to said
motion.

The Attorney-General entered an opposition to said petition wherein, after discussing the scope of article 448 of
the Penal Code and Act No. 1773 of the Philippine Legislature amending said article, he concluded that the
marriage of the accused with the offended party cannot extinguish his liability as perpetrator of the crime of abuse
against chastity.

There is no question as to the marriage, as evidenced by the proper certificate attached to the record of the present
ease. Neither is it disputed that the accused and the offended party in this case are the parties who contracted said
matrimony.

The question is a purely legal one and sifts down to whether or not section 2 of Act No. 1773 includes the crime
of abuse against chastity among those cases in which criminal liablity is extinguished by the marriage of the
accused with the offended party. Said section reads as follows:

"Condonation, pardon, or remission of penalty by the aggrieved person or the parents, grandparents, or
guardian of such person shall in no way extinguish the liability of the guilty person or persons to criminal
prosecution and punishment, nor shall such condonation, pardon, or remission operate to dismiss or suspend
any prosecution once commenced in accordance with the provisions of the preceding section: Provided,
however, That in cases of estupro, rapto, or violation the legal marriage of the accused of convicted person to
the aggrieved person shall extinguish such criminal liability."

Narrowing down the question still further, the point to determine is whether the crime of rape mentioned in the
last part of the section just quoted includes abuse again chastity. If it does, the petition of the accused-appellant
should be granted and this action dismissed, as his criminal liability has been extinguished by virtue of his
marriage with the offended party. Otherwise, there is no such extinction of liability and, consequently, this action
cannot be dismissed.

The crimes of rave and abuse against chastity are provided for and penalized in the same chapter of the Penal
Code, namely, Chapter II, Title 9, Book II. It is true that said chapter, in its caption, does not give the same name
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to both crimes, but says "Rape and Abuse Against Chastity," devoting the first article of said title, that is, article
438, to rape, and the second, namely, article 439, to abuse against chastity. It is clear that the crime of rape, which
has for an element, among others, the intention to lie, cannot, nor should it, be confounded with abuse against
chastity where such intention is not an essential element. This circumstance, however, does not prevent these two
crimes from being of the same nature. That is why the illustrious commentator of the Spanish Penal Code, Mr.
Pacheco, in speaking of abuse against chastity, says the following:

"Art. 363 (439 of the Penal Code of the Philippines) speaks of the outrages and violations which are
consummated by the violator lying with the violated; it speaks of the same kind of violence, but without that
complete consummation; committing lascivious acts upon persons of either sex." (Pacheco, Penal Code, vol. 3,
p. 129, 6th ed.)

That this is so is shown by the fact that when the complaint alleges acts which constitute consummated, frustrated
Or attempted rape, and the facts proved at the trial do not show any of the three degrees of rape, but only some
lewd acts which are not included in the category of attempted rape, the accused may, under such a complaint, be
convicted of abuse against chastity, because the courts hold that this last crime is included in that of rape. Cases to
this effect wherein such complaints were filed may be cited from the records of this court.

Article 448 of our Penal Code, cited by the Attorney General, is modified by Act No. 1773, and the accused does
not invoke the provisions of said article but of Act No 1773. The doctrines laid down by the courts and the
commentaries of Spanish writers on said article as to whether or not the crime of abuse against chastity is
included cannot serve as authority for the interpretation of section 2 of Act No. 1773 of the Philippine Legislature.

The intention of our Legislature in enacting said Act No. 1773 was that the marriage of the accused or convict
with the offended party should extinguish the criminal liability in the cases of seduction, abduction and rape and
those involving offenses included in said crimes, such as frustrated or attempted seduction, abduction or rape.
This is clear and logical. If the liability for a crime is extinguished in the graver cases, it must be extinguished,
and for a stronger reason, in the lesser crimes. Now then, if the crime of abuse against chastity is not denominated
rape, it is only for the lack of the intention to lie, both crimes being identical in every other respect, though of
different degrees of gravity. For this reason, in regard to the kind of crimes for which the Legislature wished to
provide extinction of liability by reason of marriage, abuse against chastity cannot but be held included in the
crime of rape without misinterpreting the intention of the law, or thwarting its lofty and wholesome purposes.

We therefore conclude that the crime of abuse against chastity is included in the crime of rape mentioned in
section 2 of Act No. 1773 and, consequently, the marriage of the accused with the offended party in the present
case has extinguished his criminal liability.

For the foregoing, the case is finally dismissed, with the costs of this instance de oficio. So ordered.

Avanceña, C. J., Johnson, Street, Villamor, Johns, and Villa-Real, JJ., concur.

D I S S E N T I N G :

MALCOLM, J.,

Act No. 1773 of the Philippine Commission was enacted to modify and supplement the Spanish Penal Code (Act
jfo. 1773, sec. 4). Section 2 of the Act includes as a proviso, "That in cases of estupro, rapto, or violation the legal
marriage of the accused or convicted person to the aggrieved person shall extinguish such criminal liability." The
cases of estupro, rapto, and violacion as here specified naturally refer back to the same crimes of estupro, rapto,
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and violation mentioned in section 1 of the Act and there described "as defined by the Penal Code of the
Philippine Islands." But the law does not contain such a proviso with reference to the case or crime of abusos
deshonestos. As a consequence, it is going a long way to assume that when the legislative body specifically
named the crime of violacion it had in mind to include all crimes which might be decided under a prosecution for
violacion. That such would not be a proper construction of the Penal Code with which Act No. 1773 connects, is
clearly disclosed by Viada's commentaries on article 463 of the Spanish Penal Code corresponding to article 448
of the local code, and the decision of the Supreme Court of Spain of November 10, 1886, In the said decision, it
was said "that said paragraph 4 of article 463 does not mean any other crime than seduction, rape, and abduction
which are mentioned in the same article, all other crimes being excluded from the definite and restrictive
exception precisely established in said legal provision, etc." (Viada, vol. 3, p. 158.)

The coordinate branch of the Government charged with the duty to legislate having disclosed its intent by not
including the crime of abusos deshonestos as one extinguished y marriage, the court should not, by judicial
legislation, provide for what the Legislature did not intend. Accordingly, I agree with the Attorney-General, and
am opposed sanctioning the dismissal of this case.
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