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CAGUIOA, J.

In yet another horrid case of the rape of a child, the Court here takes the difficult but important opportunity to
clarify the anatomically accurate physical threshold of contact that must distinguish between attempted and
consummated rape in the physical degrees of rape through sexual intercourse. Although at every turn unenviable,
the Court now recognizes that there is perhaps no other way to reconcile and refine the current jurisprudence on
rape than to peel away the euphemistic shrouds that have been resorted to so far, and instead inform case law with
the exact anatomical situs of the pertinent body parts referred to in jurisprudence, which, unlike other matters that
attend the crime of rape, are uncolored, self-evident and inarguablein their precision.

Fully aware of the detestable fact that the crime of rape, regardless of its permutations, is a violence of power and
an ordeal of unspeakable trauma, the Court deems it fit that a clarification is necessary, crucia even, if it isto
ensure that the detestable act of consummated rape by sexual intercourse or through penile penetration is not
passed off as a mere attempt. Far from minimizing rape as a crime, objectifying women, or reducing the worth of
the female victim, the Court here chooses to draw into the light the true gravity of rape by penile penetration,
which has so far been capable of hiding in the shadows of unsure semantics.

To ensure that the deserved conviction and the appropriate penalty are not withheld because of perceived
uncertainty, and to guarantee that no victim of rape ever has to face the tallest task of recounting the assault at the
level of specificity of detail that are both sordid and unnecessary, the Court here clarifies that in the crime of rape
through penile penetration, a particular physical situs and threshold penile contact draws the line between
attempted rape and consummeated rape of awoman or a girl, the proving of which provides the categorical factual
basis for the finding of consummation. In the same breath, the Court here similarly takes the opportunity to
reiterate the various badges of rape that are appreciable and applicable in the process of accurately determining
the nature of the physical threshold of contact in all rape cases.

In amanner perhaps as barefaced as it is unprecedented, and in no way discounting the other physical modes with
which the horrid crime of rape can be conceivably carried out, the Court affirms that to see that the jurisprudential
arc towards the dignity and integrity of women and children is not undone, it must maintain its ability to take an
unflinching look at existing case law and acknowledge where it can rule with better articulated clarity for the
bench, the bar and the public at large.

The Facts

This appeal[1] arose from two Informations[2] dated October 27, 2014, which charged accused-appellant Efren
Agao y Afionuevo (appellant) with two counts of statutory rape, under Article 266-A, paragraph 1 and Article
266-B of the Revisec. Penal Code (RPC) as amended by Republic Act No. (R.A.) 8353[3] in conjunction with
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R.A. 7610,[4] docketed as Criminal Case Nos. 1453-V-14 and 1454-V-14 lodged with Branch 172, Regional Tria
Court of Vaenzuela City (RTC). The accusatory portions of the Informations read:

Crim. Case No. 1453-V-14

That sometime in July 2010, in Vaenzuela[C]ity, Metro Manila, and within the jurisdiction of this Honorable
Court, the above-named accused, being the step-father of herein minor victim AAA,[5] who was then 10 years
old, DOB: (December 6, 1999), by means of force and intimidation, did then and there [willfully], unlawfully
and feloniously have sexual intercourse with said minor victim, against her will and without her consent,
thereby subjecting the said victim to sexual abuse, which debased, degraded and demeaned her intrinsic
[worth] and dignity as a human being.

CONTRARY TO LAW.

Crim. Case No. 1454-V-14

That sometime in January 2012, in Valenzuela City, Metro Manila and within the jurisdiction of this Honorable
Court, the above-named accused, being the step-father of herein minor victim AAA, who was then 13 years old
DOB: (December 6, 1999), by means of force and intimidation, did then and there [willfully], unlawfully and
feloniously have sexual intercourse with the said minor victim, against her will and without her consent, thereby
subjecting the said minor to sexual abuse, which debased, degraded and demeaned her intrinsic worth and dignity
as a human being.

CONTRARY TO LAW.[6]

Upon arraignment, appellant pleaded not guilty.[7]

During the trial, private complainant AAA recounted the protracted abuse she was subjected to, and positively
identified appellant in open court as the man who repeatedly raped her.[8]

The prosecution's collective evidence showed that AAA was born on December 6, 1999 to BBB[9] and CCC,[10]
her mother and father, respectively. AAA's parents were not married,[ 11] and separated when she was still a baby.
AAA added that her mother BBB later on lived with appellant, whom AAA identified as her stepfather.[12] AAA
aleged that she first fell victim to appellant's abuse sometime in 2009, when she was 10 years old, during an
incident when appellant started touching her private parts while he was bathing her.[13] AAA thereafter chose not
to tell her mother because she was afraid the latter would not believe her.[14]

AAA further testified that appellant first raped her in July 2010, at around 7:00 in the morning. During her direct
examination, she recalled that while she was sleeping, she woke up to find appellant touching her breasts and
vaging, [15] and later on trying to insert his penis into her vagina. AAA specifically testified that appellant
undressed her and then mounted her.[16] She said that she both felt and saw appellant's penis hard against her, as
the appellant kept trying[17] to insert it into her vagina, thereafter managing to introduce the same into the outer
fold, also called the labia majora of AAA's vagina[18] Appellant was allegedly unable to fully penetrate AAA's
vagina because she kept fighting back.[19]

She further testified that appellant continued to molest her, including another time in January 2012, when
appellant raped her while she was sleeping. AAA testified that during the latter incident, she woke up to find
appellant touching her breast and then, later, trying to insert his penis into her vagina[20] She added that similar
to the incident in 2010, appellant was also unable to fully penetrate her vagina as she also put up afight.[21]

Throughout all this time, despite the repeated assaults, she continued not to tell anyone, not even her own mother
BBB, for fear that BBB would not believe her, and that she would only be humiliated. On cross-examination, it
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was further established that AAA chose not to tell anyone about appellant's abuse because she was afraid that
appellant might harm her and BBB.[22] It was a so shown that up until the beginning of appellant's chronic abuse
of AAA, the latter did not harbor any ill feelings towards appellant.[23]

Only after AAA and her mother BBB left appellant in June 2014, or over two years since the last assault on her
took place, did AAA muster the courage to tell her aunt about the harrowing assaults she repeatedly experienced
at the hands of appellant.[24] Her aunt, in turn, told her friend who was a police officer. When AAA told her
father, CCC about it, the latter accompanied her to the police station, where she finally lodged a complaint against
appellant.[25]

Upon physical and genital examination on AAA by Police Chief Inspector Jocelyn P. Cruz (PCI Cruz), it was
found that there was no evident injury at the time of examination.[26] PCI Cruz opined that an erect penis, if it
merely touches the labia, would not cause hymenal laceration. She added that even if there was penetration, if the
same happened sometime in July 2010 and January 2012, it was medically possible that there were injuries and
lacerations sustained then, but the same may have already healed at the time of the physical examination.[27]

In his defense, appellant denied the alegations levelled against him, and countered that he never molested AAA,
but instead treated her like his own daughter.[28] He added that the allegations were triggered by CCC who
signified that he wanted to get AAA, and that AAA was only coached by CCC into spinning false accusations
against him.[29] Adding proof that the accusations were baseless and that AAA did not harbor any ill feelings
against him, appellant testified that AAA even visited him several times during his detention, until she was taken
by the City Social Welfare Development Office.[30]

Ruling of the RTC

In its Joint Decision[31] dated March 15, 2017, the RTC found appellant guilty beyond reasonable doubt of two
counts of Statutory Rape, sentenced him to suffer the penalty of imprisonment of reclusion perpetua for each
count, and ordered him to pay AAA the amount of P50,000.00 as moral damages, P50,000.00 as civil indemnity,
and P25,000.00 as exemplary damages, all subject to interest at the rate of six percent (6%) per annum from the
finality of decision until full payment.[32]

In finding appellant's guilt beyond reasonable doubt, the RTC gave credence to AAA's testimony, and appreciated
it as categorical, consistent, and straightforward.[33] It held that though there was no laceration noted in AAA's
hymen, with appellant's penis only merely touching the labia, the crime of rape was nevertheless
consummated.[34] Citing People v. Besmonte,[35] it held that carnal knowledge, as an element of rape, does not
require full penile penetration of the female organ. Instead, consummation occurs once the penis of the accused,
capable of consummating the sexual act, touches either the labia or the pudendum.[36] It further noted PCI Cruz's
testimony to the effect that lack of injury or laceration on the date of examination does not rule out laceration at
the time of the assault, as the latter could have possibly healed with the passing of time.[37]

The RTC, however, did not appreciate the qualifying circumstance of the stepdaughter-stepfather relationship
between AAA and appellant, finding instead that although the Informations aleged that appellant was the
stepfather of AAA, the prosecution failed to show proof that appellant was legally married to BBB. In addition, it
aso found that although there was no dispute that appellant was the common-law spouse of BBB, the information
failed to allege the same.[38] Without appreciating relationship between appellant and AAA, the RTC found
appellant guilty only of Statutory Rape.[39]

On appeal[40] to the Court of Appeals (CA), appellant argued that: (1) there was no consummated act of rape, as
the prosecution failed to prove the same beyond reasonable doubt; (2) AAA's testimony was marked with
incredibility and inconsistency; and (3) the CA erred in its failure to appreciate the suspiciously belated reporting
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of the rape incidents.[41] In its response, the People, through the Office of the Solicitor General, countered that:
(2) the RTC correctly ascribed greater credence to AAA's positive testimony; (2) it aso properly found appellant
guilty beyond reasonable doubt of the crime of consummated rape; and (3) the award of damages imposed against
appellant should be modified.[42]

Ruling of the CA

In its Decision[43] dated January 15, 2019, the CA affirmed the RTC's conviction, but modified the same with
respect to the award of damages. Particularly, the awards of moral damages, civil indemnity, and exemplary
damages for each count were al increased to P75,000.00, with legal interest at the rate of six percent (6%) per
annum from finality of decision until full satisfaction, in conformity with prevailing jurisprudence.[44]

In affirming appellant's conviction, the CA found that the RTC correctly gave weight to AAA's testimony and her
positive identification of appellant as the one who raped her.[45] It held that on the matter of ascribing credibility
to the testimony of awitness, the valuations of the RTC are given utmost respect because it had the oppOliunity to
observe the demeanor of the witnesses, and its findings may only be disturbed on appeal, upon a showing that the
RTC overlooked material facts which, if considered, would alter its decision.[46]

The CA aso noted that AAA did not appear to have been motivated by any ill will against appellant.[47] It further
echoed the RTC's ruling that the absence of vaginal laceration was immaterial, for neither full penetration of the
vagina orifice nor the rupture of the hymen was necessary, given that mere introduction of the male organ to the
labia of the victim's genitalia aready consummates the crime of rape.[48] The CA aso dismissed appellant's
argument that AAA' s delay in reporting the incidents of rape cast doubt on the same, ruling instead that such
delay may not be taken against the victim unless it was shown to have been unreasonable and unexplained. In this
case, given that AAA sufficiently explained that she was only able to report the assaults after she and her mother
left the custody of appellant, the same delay could not be deemed to have been unreasonable.[49]

Finally, the CA found that the RTC correctly convicted appellant of Simple Rape, without the appreciation of the
qualifying circumstance of stepfather-stepdaughter relationship as indicated in the Informations, because the
prosecution failed to adduce any proof that BBB and appellant were married.[50]

On appeal[51] to this Court, appellant manifests[52] that he adopts the issues he raised in his Brief[53] dated
November 16, 2017 which was filed before the CA. The People, for its part, likewise manifestg54] that it affirms
its discussion of the merits of its casein its own Brief[55] dated March 22, 2018 with the CA.

Issue

The core issue presented before the Court is whether the CA correctly affirmed the RTC decision which found
appellant guilty of two counts of rape through sexual intercourse as defined under Article 266-A, paragraph 1 and
Article 266-B of the RPC as amended by R.A. 8353 in conjunction with R.A. 7610.

The Court's Ruling
The appeal is without merit.

Appeal in criminal cases opens the entire case for review, with the reviewing tribunal vested with the duty to
correct, cite, and appreciate errors in the appeal ed judgment, whether assigned or unassigned.[56]

In deciding this appeal, the Court is guided by the following principles framed specifically for the review of rape
cases: (1) an accusation of rape, while easy to make, is difficult to prove and even harder for the person accused,
though innocent, to disprove; (2) because rape, by its very nature, involves only two persons, the testimony of the
complainant should be scrutinized with the greatest caution; (3) the evidence for the prosecution must stand or fall
on its own merits and must not be allowed to draw strength from the weakness of the evidence for the defense;
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and (4) the complainant's credibility assumes paramount importance because her testimony, if credible, is
sufficient to support the conviction of the accused.[57]

Under the aegis of the foregoing framework, the Court has reviewed the records of this case and finds no reason
to overturn the verdict of guilt handed down by the RTC and affirmed by the CA, but finds it proper to modify the
finding of two counts of Statutory Rape, the second one being only Simple Rape.

The Court finds, as correctly discerned by the lower courts, that the prosecution sufficiently established, through
the primary and positive testimony of the wronged child herself, that appellant gained carnal knowledge of her,
and is therefore guilty beyond reasonable doubt of the crime of rape in the consummated stage.

The Court also holds that the straightforward, candid and consistent testimony of AAA of the rape sufficiently
established that appellant's erect penis did touch the labia of her vagina which, under prevailing jurisprudence,
falls within the operative definition of consummated rape.

Furthermore, pursuant to the balance that must be struck between the fundamental freedoms of the accused and
the abused child, and the Court's affirmation notwithstanding, it nevertheless finds both a need as well as a
suitable jurisprudential platform to clarify the parameters that must attend the courts' appreciation of the stages of
commission of rape in light of prevailing jurisprudence that has evolved in its definition of what constitutes "the
slightest touch” that consummates the same. The Court here discerns that an explication is in order given the
determined inexactitude in the evolution of the minimum physical threshold that distinguishes between attempted
and consummated rape.

Admittedly, despite the fact that the act of rape has long been removed from the realm of private crimes,[58] the
Court's practical and doctrinal imaginations and expressions appear to still be colored by old, discarded notions of
what rape is and is not, made even worse by the socia stigmatization associated with it. As far as jurisprudence
goes, as will be shown in the succeeding tracking of relevant case law, categorical descriptions of the kind or
degree of genital contact that amounts to consummated rape through penile penetration has been unclear or skirted
around at times, owing, for one, to the sensitive nature of the assault. Thus, the unmistakably sexua nature of the
crime of rape has previously compelled the Court to sidestep the otherwise unavoidable vulgarity that attends the
crime, and into the use of euphemistic but largely inaccurate descriptions, that have only so far convoluted matters
regarding the act of rape that should have been kept unambiguous and definitive.

For one, diverging cases show that, despite clear testimony of child victims of repeated attempts and degrees of
penetration of an erect penis, the accused therein were convicted merely of attempted rape precisely because of
the absence of the clear operative definition of penile penetration that qualifies as consummated rape, especially
in cases of younger victims, in view of the physical natural resistance of their underdeveloped anatomy. For
another, as raised during deliberations, a clarification is overdue given that an error in the appreciation of the
exact anatomical situs of the genital contact amounts to the justice system's complicity in the improper imposition
of penalties.

The apparent avoidance in the straightforwardness or clarity now presents the Court with the need to reiterate and
clarify for the bench and the bar, the biologically accurate definition of what constitutes the slightest penile
contact which consummates rape through penile penetration. Without discounting how the instant clarification of
anatomical threshold may extend or apply to rape by sexual assault, the Court's present discussion will be focused
on rape of a woman through penile penetration, and will be three- tiered: (i) it will begin with a tracing of the
evolution of the operative definition of consummated rape through penile penetration with an illustration of how
cases have diverged, then (ii) elaborate on what slightest genital contact contemplates with particular reference to
the anatomical situs thereof, and (iii) finaly apply said clarified parameters to the instant appeal .
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I
Evolution of the Wrong of Rape[59]

The origin of the crime of rape as it is now defined traces its source to the Codigo Penal of 1870, which was
introduced in the Philippines in 1887, and was not superseded until the effectivity of the RPC in 1932,[60] as
amended by R.A. 8353, Section 2, which in tum defines the crime of rape under Article 266-A thereof, thus:

Article 266-A. Rape; When and How Committed. - Rape is committed -
1. By aman who shall have carnal knowledge of a woman under any of the following circumstances:
a. Through force, threat, or intimidation;

b. When the offended party is deprived of reason or otherwise unconscious;
¢. By means of fraudulent machination or grave abuse of authority; and

d. When the offended party is under twelve (12) years of age or is demented, even though none of the
circumstances mentioned above be present.

2. By any person who, under any of the circumstances mentioned in paragraph 1 hereof, shall commit an act of
sexual assault by inserting his penis into another person's mouth or anal orifice, or any instrument or object, into
the genital or ana orifice of another person.

In Philippine jurisprudence, the conceptualization of the wrong of rape, more specifically the meaning of “carnal
knowledge" has been consistently defined as the act of a man having sexual intercourse or sexua bodily
connections with awoman.[61] Most recently, through R.A. 11648[62] the first type of rape under Article 266-A
was further redefined and broadened as an act which may be committed "[b]y a person who shall have carnal
knowledge of another person.”

The operative definition of carnal knowledge, however, has been subject to further evolution, with the main vein
of contention running along the different thresholds that are drawn between the stages of its commission. In other
words, although "carnal knowledge" has always been conceptualy clear, the metes and bounds of where or at
which physical contact point it actually legally begins has been the subject of further refinement.

The Court's more nuanced approach to the study and determination of the stages of the crime of rape began with
the case of People v. Oritg][63] (Orita), where the Court first held that taking into account the nature, elements and
manner of its execution, it was deemed that the commission of the frustrated stage was inconceivable. This was
reiterated in the later cases of People v. Orande[64] and People v. Quifianola[65] (Quifianola ), where the Court
held that until Congress sees it fit to define the term frustrated rape and penalize it, its continued usage in the
statute book should be considered a persistent lapse in language.

With only the attempted and consummated stages left possible for the commission of rape, the series of cases that
followed thereafter grappled with the question of where the line could be drawn between a mere attempt at rape,
on the one hand, or its consummation, on the other. Given that the intrinsic nature of rape is one fraught with
repulsive intimacy and covertness, the Court's efforts to clarify the line between the two stages have so far
resulted in dispositions of borderline cases that are varying and perceptively both semantically and pragmatically
unclear. Contrary to the observation made during the deliberations, the overdue discussion of the anatomical situs
and threshold of consummated rape by penile penetration does not reverse progressive doctrine nor does it render
invisible the sordid violation of the dignity of the victim. On the stark contrary, the clarification sheds light on the
obscurity of the language and the tendency with which the Court may have repulsed from confronting
distinctions, and instead makes plain the point of genital contact which, when crossed, provides the courts with
categorical factual basisto find that the gravest assault on the victim's body, integrity and dignity has already been
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consummated, and not merely attempted.

Recalibration of Stages of
Commission: Attempted vs.
Consummated

As early as 1990, the Court has built on its trgjectory in refining the acts which would constitute the stages of the
commission of rape by sexual intercourse through penile penetration in the particular context of sexual abuse of
minors. In Orita, the Court decisively disabused the notion that perfect penetration and hymenal rupture are
necessary for consummation, and clarified that any penetration of the female organ by the male organ, however
dlight, is sufficient to warrant conviction, viz.:

X X X In along line of cases (People v. Oscar, 48 Phil. 527; People v. Hernandez, 49 Phil. 980; People v.
Royeras, G.R. No. L-31886, April 29, 1974, 56 SCRA 666; People v. Amores, G.R. No. L-32996, August 21,
1974, 58 SCRA 505), We have set the uniform rule that for the consummation of rape, perfect penetration is
not essential. Any penetration of the female organ by the male organ is sufficient. Entry of the [labia] or lips of
the female organ, without rupture of the hymen or laceration of the vagina is sufficient to warrant conviction.
Necessarily, rape is attempted if there is no penetration of the female organ (People v. Tayaba, 62 Phil. 559;
People v. Rabadan, et al., 53 Phil. 694; United States v. Garcia, 9 Phil. 434) because not all acts of execution
[were] performed. The offender merely commenced the commission of a felony directly by overt acts. Taking
into account the nature, elements and manner of execution of the crime of rape and jurisprudence on the
matter, it is hardly conceivable how the frustrated stage in rape can ever be committed.[66] (Italics in the
original omitted)

Proceeding from Orita, the efforts of the Court to expound on as well as further sharpen the operative definition of
"touch” as that which consummates rape followed. In People v. Dela Pefig67] (Dela Pefid), the Court fine-tuned
the definition of "touch" vis-a-vis consummated rape, provided an operative context thereto, and ruled that mere
touching of avaginaby a penis capable of penetration is considered consummated rape.[68] In this case, the Court
held that its earlier decisions, where it considered rape to have been consummated despite the fact that the
attacker's penis merely touched the external portions of the vagina, were within the situational context of "the
presence of the existence of an erectile penis capable of full penetration."[69] Here, the Court expounded on the
operational context for its ruling that the mere touching of the penis on the external portions of the vagina is
enough, to wit:

It is likewise settled that the absence of physical findings on medical examination does not negate a finding
that carna knowledge had actually occurred. The absence of seminal fluid, spermatozoa, abrasions,
lacerations, hematoma[,] etc., around the genital area or the presence of an intact hymen does not automatically
lead to a conclusion that no act of rape had occurred or that the act was in fact consensual. In fact, the absence
of amedical certificate is not indispensable in the crime of rape. However, our decisions finding a case for rape
even if the attacker's penis merely touched the external portions of the female genitalia were made in the
context of the presence of the existence of an erectile penis capable of full penetration. The physiologic
impossibility of penetration absent an erection - complete or otherwise - cannot be gainsaid. If, because of the
victim's vigilant attempts at warding off her attacker's sexual advances an accused in a case of rape is unable to
accomplish the act of completely penetrating his victim's vaginal orifice, a charge for rape under existing
jurisprudence can be sustained anyhow, because full penetration would have been accomplished if the penis
were erect, were it not for the victim's vigilance or the occurrence of other circumstances which might have
frustrated the accomplishment of complete penetration. That is not the case here.[70] (Emphasis supplied)

Then in the 1997 case of People v. Escober[71] (Escober), the Court held that what is fundamental is that the
entrance, or at least the introduction, of the male organ to the labia of the pudendum, is proved. Still in the same
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year, in People v. Castromero[72] (Castromero), the accused's penis merely touched the minor victim's private
parts and did not penetrate - "[a]lng kanyang pag- aari ay lumapat sa aking pag-aari."[73] The Court here
nevertheless found that the rape aready reached its consummated stage. Harking back to Dela Pefia, and once
more ruling that the mere touching of the external genitalia by a penis capable of consummating the sexual act
constitutes carnal knowledge, the Court there reasoned thus:

In determining whether the rape was consummated or merely attempted, we observe that in this case there was
no complete or perfect penetration of the complainant's sex organ. The salient portions of her testimony are as
follows:

Q While he was on top of you, what was he doing?

A Hetried to insert his penisto my vagina

Q When hewas trying to insert his private part to your private part, what happened?
A His penistouched my vagina.

FISCAL CASTILLO:
May | request Y our Honor, that the Tagalog word "Ang kanyang
pag-aari ay lumapat sa aking pag-aari ".

Q What happened next?
A Because of the movement sideways his penis touched my private parts.

XXXX

To consummate rape, perfect or complete penetration of the complainant's private organ is not essential. Even the
slightest penetration by the male organ of the lips of the female organ, or [labia] of the [pudendum], is sufficient.
In People vs. Dela Pefia, this Court held that "the mere touching of the external genitalia by a penis capable of
consummating the sexual act constitutes carnal knowledge." Josephine's testimony that appellant's organ touched
the opening of her vagina can lead to no other conclusion than that the appellant's manhood legally invaded,
however dightly, the lips of her private organ. Clearly, rape was consummated in this case. Because the sexual
assault was perpetrated by force and intimidation, Appellant Castromero is thus guilty of rape pursuant to Article
335 of the Revised Penal Code.[74] (Emphasis supplied)

In the succeeding case of Quifianola, the Court again echoed Dela Pefia, and reiterated that in light of discerning
whether or not carnal knowledge was had, "mere touching" of the penis consummates the crime. In this case, the
Court further refined the operative definition of the required genital contact for purposes of finding consummated
rape, by outlining that the genital contact has to be either of the two alternative scenarios: (1) the penis which
merely enters the labia or the lips of the vagina, or (2) the penis capable of consummation merely touches the
external genitalia, viz.:

In the context it is used in the Revised Penal Code, "carnal knowledge," unlike its ordinary connotation of
sexual intercourse, does not necessarily require that the vagina be penetrated or that the hymen be ruptured.
The crime of rape is deemed consummated even when the man's penis merely enters the [labia] or lips of the
female organ or, as once so said in a case, by the "mere touching of the external genitalia by a penis capable of
consummating the sexual act."[75] (Emphasis supplied)

Proceeding from the standing doctrine in Quifianola, the Court further drew distinctions with respect to the genital
contact that is contemplated by the consummated stage of rape, through several 1999 Decisions.

In the case of People v. Oliver[76] ( Oliver), the Court reiterated that rape is consummated "when the penis
touches the pudendum, however dlightly."[77]
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In the same year, in People v. Alojado,[ 78] the Court described consummated rape as that which consists of even
the dlightest penetration. Then, in the En Banc case of People v. Puertollano[79] (Puertollano ), it was iterated that
mere touching, or less than penetration, amounts to consummeation, to wit:

The mere touching by the mal€e's organ or instrument of sex of the [labia] of the [pudendum] of the woman's
private parts is sufficient to consummate rape. As we have said in unnumbered cases, full or deep penetration
of the victim's vagina is not necessary to consummate sexual intercourse; it is enough that there be even the
dlightest penetration of the male organ into the female sex organ.[80] (Emphasis supplied)

Then, in the later oft-cited case of People v. Campuhan[81] (Campuhan), the Court clarified the standing
definition of "touch" in reference to its ruling in Orita, and elucidated that the minimum genital contact that is
required for afinding of consummated rape must be either (1) the penis touching the labia majora, or (2) the penis
dliding into the female organ, thus:

X X X Thus, touching when applied to rape cases does not simply mean mere epidermal contact, stroking or
grazing of organs, a slight brush or a scrape of the penis on the external layer of the victim's vagina, or the
mons pubis, as in this case. There must be sufficient and convincing proof that the penis indeed touched the
[labias] or dlid into the female organ, and not merely stroked the external surface thereof, for an accused to be
convicted of consummated rape. As the labias, which are required to be "touched" by the penis, are by their
natural situs or location beneath the mons pubis or the vaginal surface, to touch them with the penisisto attain
some degree of penetration beneath the surface, hence, the conclusion that touching the [labia majora] or the
labia minora of the pudendum constitutes consummated rape.

XX XX

X X X Jurisprudence dictates that the labia majora must be entered for rape to be consummated, and not merely
for the penis to stroke the surface of the female organ. Thus, a grazing of the surface of the female organ or
touching the mons pubis of the pudendum is not sufficient to constitute consummated rape. Absent any
showing of the slightest penetration of the female organ, i.e., touching of either [labia of) the pudendum by the
penis, there can be no consummated rape; at most, it can only be attempted rape, if not acts of
lasciviousness.[82] (Emphasis and underscoring supplied)

Following Campuhan was the case of People v. Ombreso [83] (Ombreso), involving the rape of a six-year-old
girl, the facts of which are similar to the case at bar. In Ombreso, the allegation that the accused's erect penis
"touched the upper part of complainant's vaginal opening" was deemed sufficient for a finding of consummated
rape, viz.:

Thus, although there was no full penetration, and therefore no laceration of the hymen as the examining
physician said, accused- appellant's penis nonethel ess touched the upper part of complainant's vaginal opening.
As accused-appellant repeatedly pushed his organ into complainant's vagina, the latter suffered pain. Unlike in
Campuhan, where this Court found that accused did not attain erection, and his penis was flaccid, here,
accused-appellant's penis, according to the victim, was erect and, for a long time, accused-appellant tried to
make a full penetration. This was no mere "stroking" or "grazing of the surface of the female organ,” as this
Court described what took place in the Campuhan case. What happened in this case was a penetration, albeit
not a full one because of the relative smallness of complainant's vagina. Although the victim many times said
"just here" in pointing to the spot in her genitalia which was touched by accused-appellant's male organ, "just
here," as she demonstrated, meant the "upper part of [her] vaginal opening." It was therefore consummated
rape which accused-appellant committed.[84] (Emphasis supplied)

Following Ombreso, in the case of People v. Comanda[85] (Comanda), the Court held that the "briefest of
contacts' or the "mere introduction” of the penis to the vagina consummates the rape, particularly that the penis
reaches the pudendum or, at the very least, the labia, to wit:
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X X X The position of the parties during sexual intercourse is not material in the crime of rape. For rape to be
consummated, the hymen of the victim need not be penetrated or ruptured. It is enough that the penis reaches
the [pudendum], or, at the very least, the [labig]. The briefest of contacts under circumstances of force,
intimidation or unconsciousness, even without laceration of the hymen, is deemed to be rape in our
jurisprudence. The mere introduction of the penis into the aperture of the female organ, thereby touching the
[labig] of the [pudendum], already consummates the crime of rape.[86] (Emphasis supplied)

In March 2001, the Court, in People v. Francisco[87] (Francisco) attempted to reconcile the two aternative
minimum genital contacts by clarifying that they are one and the same, in that for the penis to even merely touch
the labia majora or the labia minora of the vagina, the penis would have aready attained some level of penetration
of the female organ. The Court here clarified that there must be sufficient proof that the penis indeed touched the
labia or dlid into the female organ, and not merely stroked the external surface thereof, in the absence of which the
crime can only be either attempted rape or acts of lasciviousness. In discussing its compunction to find the rape
committed therein in its consummated stage, the Court turned on the insufficiency of proof:

[T]here must be sufficient and convincing proof that the penis indeed touched the labias or dlid into the female
organ, and not merely stroked the external surface thereof, for an accused to be convicted of consummated
rape. As the labias, which are required to be "touched" by the penis, are by their natural situs beneath the mons
pubis or the vaginal surface, to touch them with the penis is to attain some degree of penetration beneath the
surface, hence, the conclusion that touching the labia majora or the labia minora of the [pudendum] constitutes
consummated rape. "But in the absence of any showing of the slightest penetration of the female organ i.e,,
touching either labia of the pudendum by the penis, there can be no consummated rape; at most, it can only be
attempted rape, if not acts of lasciviousness.[88] (Emphasis supplied)

Seven months after Francisco, the Court repeated said ruling in People v. Mariano[89] (Mariano) and held that the
ascertainment of whether the penis of the accused did enter the labial threshold of the female organ was necessary
in order to find consummation, and failure of the medico-legal report to support the allegation of completed rape
resultsin reasonable doubt in favor of the accused.[90]

Taking atogether the evolution of the definition of what constitutes the minimum genital contact that warrants a
finding of consummated rape from the above survey of case law, it appears that the consummation of rape is
founded upon the prosecution’s proof that the erect penis of the accused was, at the very least, introduced to the
labia majora of the victim's vagina as a precursor for vaginal penetration, regardless of whether the penetration,
full or partial, was actually obtained. Up to this point, the minimum genital contact threshold for consummated
rape was quite literally the merest introduction of the penis to the labia of the vagina.

However, the cases that followed thereafter would vacillate between "mere touch” on the one hand, and "slightest
penetration” on the other, so that the clear minimum genital contact of the penis touching the labia majora of the
vagina was confounded.

Diverging cases

An even closer ook at the case law that followed Mariano on the matter of borderline rape cases indicates that in
the cases where the initial finding of consummated rape was modified to attempted rape, said modifications
ultimately turned on the prosecution's failure to establish the manner and nature of penile penetration, i.e., that the
erect penis of the accused touched the labia of the pudendum of the victim's vagina as a precursor for vaginal
penetration, as operatively defined in Campuhan.

What the Court here vitally observes, and which is now the focus of the instant clarification, is that this hesitation
to appreciate the presence of the minimal genital contact that is required for consummation to be found persisted
despite clear testimonia indication that the penis was in fact introduced to the aperture of the vagina in the
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manner that was contemplated in the earlier definitive rulings in Orita, Dela Pefia, Escober, Quifianola, Oliver,
Campuhan and Castromero. In the said cases, to recall, the Court already found as consummated rape that level of
genital contact which was described as "[pag]lapat” or the nudging or pressing upon the vagina by the penis.

As will be shown, the Court, in the succeeding cases, found only attempted rape even in the face of categorical
testimonies to the effect that the penis of the accused in these cases was introduced to the vagina of the minor
victims in manners or degrees that are semantically similar to the description of the manner of penile contact
appreciated in the case of Castromero, wherein the Court found for consummeated rape. The Court now finds that
the following differing rulings or appreciations of description of genital contact are more borne out of an unclear
and often confounded operative definition of the threshold of genital contact that is required, than failure on the
part of these minor victims to testify to the same.

First, in the case of People v. Tolentino,[91] despite a clear testimony on the part of the victim that the accused
therein kept "trying to force his sex organ into" her vagina, the Court there held that there was no sufficient proof
offered to show that the penis touched the labia of the victim's vagina, to wit:

The prosecution did not ask her the appropriate questions to get some more important details that would
demonstrate beyond any shadow of doubt that TOLENTINO's penis reached the [labia] of the [pudendum] or
the lips of RACHELLE's vagina. It should have, for instance, asked whether TOLENTINO's penis was firm
and erect or whether RACHELLE's legs were spread apart to bring us to the logical conclusion that, indeed,
TOLENTINO's penis was not flabby and had the capacity to directly hit the [labia] of the [pudendum] or the
lips of RACHELLE'svagina. Thereis paucity of evidence that the slightest penetration ever took place.xx x

X X X In this case, there is no doubt at all that TOLENTINO had commenced the commission of the crime of
rape by ( 1) directing RACHELLE to lie down, (2) removing his shorts and hers, and (3) "trying to force his
sex organ into" RACHELLE's sex organ. But there is no conclusive evidence of the penetration, however
dlight, of RACHELLE's sex organ. The penetration was an essential act of execution to produce the felony.
Thus, in the absence of a convincing evidence thereof, TOLENTINO should be given the benefit of the doubt
and can be convicted of attempted rape only.[92] (Emphasis supplied)

Still, in the 2000 case of People v. Arce, Jr.[93] (Arce) involving the rape of a nine-year-old girl, the minor victim
repeatedly used the word "idinikit" to describe the position of the erect penis vis-a-vis her genitalia. The Court
notes that "idinikit" is semantically similar to the word "lapat" which the Court appreciated as consummated rape
in the earlier case of Castromero. Despite this, the Court in Arce was unconvinced that the rape was consummated
because the victim's testimony indicated that appellant therein was not able to insert his penis into her vagina nor
did she declare that there was the slightest penetration.

Similarly, in People v. Dimapilis,[94] the Court also found therein accused guilty only of attempted rape, mainly
ruling that the testimony of the 10-year-old victim was confusing and made conflicting assertions regarding the
entry of the penisinto her vagina, despite the fact that on repeated occasions, as the Court therein recognized, the
minor victim narrated that the accused "forced his organ into hers,"[95] “tried to insert his organ into hers and she
felt it when he pressed it against her private part,"[96] and "tried to penetrate her, albeit unsuccessfully in view of
the natural resistance at her opening and her propitious cry of pain."[97]

Still in the case of People v. Quarre,[98] involving a father accused of raping histwo minor daughters aged 12 and
16, the Court held that the "bare and true words of the victim,"[99] left uncleansed of ambiguous references by a
medico-legal report, |eft it unpersuaded as to the precise character of the sexual act alleged therein.[100] In said
case, despite the repeated narration of one of the minor victims that the accused therein kept trying to insert his
penis into her vagina, and despite said minor victim's particular notation of the fact that in the accused's attempts
a penile penetration she felt persistent pain, the Court there held that the rape was only in the attempted
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stage.[101]

More, in the similar case of People v. Brioso,[102] the Court held that since there was no other evidence, apart
from the victim's testimony, that could confirm whether there was penetration of the labia, the accused therein
could only be convicted of attempted rape. This, despite the consistent testimony of the minor victim therein that
the accused kept trying to insert his erect penis into her vagina, albeit unsuccessful, with the cited testimony
clearly reading in part:

Q: You said you were dragged by your stepfather to that bed. When you were dragged to the bed, what
happened next?

A: Heforced meto lie down and he removed my shorts and panty.

Q: While doing this, what if anything did you do?
A: | cried because | could do nothing.

Q: When he removed your garments and you were made to lie on the bed, what happened next?
A: He aso undressed himself and tried to insert his penis to my vagina, but it did not succeed.

Q: Now, on what part of your body did you feel that his penis touched?
A: My vagina.

Q: So, what happened after that?
A: Hedressed up and | also dressed up and went upstairs.

Q: So, how long therefore, was he on top of you?
A: Around five (5) minutes.

Q: While on top of you on that duration as you approximated it, what if anything did you feel?
A: Painful.

Q: Whichis painful?
A: My vagina.

Q: Why isit painful ?
A Because he was trying to insert his penisto my vagina.[103] (Emphasis supplied)

At this point, the Court notes that although all the aforementioned cases were decided by mentioning what
congtitutes "slightest penetration" under the Dela Pefia and Campuhan standard, with the downgrading of the
initial convictions to attempted rape al "on the account of the paucity of evidence to prove that there had been
penile penetration, even of the slightest kind, of the victim's genitals,”" all the above cases also failed to appreciate
the genital contact that took place in the manner and circumspection that the Court appreciated them in the cases
of Dela Pefia and Campuhan.

Even more instructive is the Court's observation of an unmistakable lack of clarity and consistency in the
operative definition of the minimum genital contact which, as we have seen in the jurisprudential arc, has been
more of a subjective moving target than a pinned down exposition. In other words, the appreciation of the
minimum genital contact that consummates rape, i.e., whether the erect penis of the accused touched the labia of
the pudendum of the victim's vagina as a precursor for vaginal penetration, has been confounded, with said
opacity easily resolvable by informing jurisprudence of the exact anatomical situs of the pertinent body parts
referred to in settled jurisprudence, which, unlike other inexact matters that surround a rape testimony, are as
inarguable as they are true.

For while it is tragically true that, as Senior Associate Justice Marvic M.V.F. Leonen posits, the crime of rape is
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not suffered in degrees and the destruction in its wake is utterly complete, [104] the existing provisions in the
RPC and its amendments on rape continue to define that the offense itself, not its trauma, is committed in stages.
On this score, and short of judicialy legislating a new definition of the crime of rape, the Court must choose to
apply itself to ensuring that no obscurity either unduly benefits the accused (in that the accused is convicted for
attempted rape when in fact the crime was consummated) or unduly burdens the victims with the heartbreaking
task of jumping through hoops of propounded questions in order to try and prove the genital assault required
which jurisprudence itself has not so far made clear. Far from "licensing” the toxic masculinity that reduces
women to mere sexual objects,[105] the Court pries loose the constricted uncertainty of the semantics, unravels
the clearer parameter, and finds that the safety and dignity of all persons are worth the disconcerting conversation
that must be had, if it is to dispense with honest justice.

I

Clarifying the parameters for appreciation

of "dlightest penetration™ in cases of rape by sexual intercourse
through penile penetration

The Court, in its wisdom, has long laid down jurisprudence to the effect that the level of penetration that is
sufficient to appreciate consummation of rape by penile penetration is established by using a minimum litmus test,
i.e., mere touching of an erect penis on the labia of the female genitalia. Perhaps this was done in order to sidestep
discourse that ran aong the discussions that seek to demand the degree of particularity (i.e., ask "how deep a
penetration is deep enough”) that may only be sharp at the level of legal doctrines, but insufferably nebulous and
unknowable at the level of actual cases.

On this score, the Court recalls that the prevailing fine-tuned operative definition of the minimum threshold for a
finding of consummated rape, from the nuanced jurisprudential development that began in Orita al the way to
Mariano is when the prosecution established that the erect penis of the accused touched the labia of the pudendum
of the victim's vagina as a precursor for penile penetration, regardless of whether the penetration, full or partial,
was actually obtained.

This operative definition, however, as will be demonstrated, calls for a clarificatory rephrasing, as its physical
characterization below proves the same to be either inconsistent or otherwise problematic and uncertain. For the
avoidance of doubt and for pedagogical purposes, the Court finds it necessary to herein include a brief descriptive
discussion of the parts of the external female genitalia including a clear indication of the situs of the pertinent
parts, in order to categorially delineate for the bench and the bar which physical threshold, when crossed,
constitutes rape in the consummated stage.

The vulva, or pudendum, is a collective term for the external female genital parts that are visible in the perinea)
area. [106] According to Aikaterini Deliveliotou and George Creatsas, in their article "Anatomy of the
Vulva,"[107] the parts of the vulva that are crucia for a clear discussion of the consummation of rape are as
follows:

The vulva consists of the [mans pubis], the [labia majora], the [labia minora], hymen, the clitoris, the vestibule
of the vagina, the urethral orifice, Skene's glands, Bartholin's glands, and the vestibular bulbs xx x.

The anterior and posterior boundaries of the vulva extend from the [mons pubis] to the anus, respectively; its
lateral boundaries lie at the genitocrural folds. The vulvar epithelium exhibits regional differences in tissue
structure based on embryonic derivation. The skin-bearing [mans pubis], perineum, and [labia] are derived
from the embryonic ectoderm. Vulvar skin, like skin at other sites, has a keratinized, stratified, squamous
epithelial structure with hair follicles, sebaceous glands, and sweat glands. The thickness degree of
keratinization of vulvar skin decreases progressively from the [labia majora], over the clitoris, to the [labia
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minara). The vulvar vestibule, derived from the embryonic endoderm, is nonkeratinized. x x x

[Mons Pubis]

The [mons pubis] (mons Veneris) is the rounded eminence in front of the pubic symphysis, which is formed by
a collection of adipose tissue beneath the integument. During puberty, it becomes covered with hair up to its
junction with the abdominal wall. The hair pattern, or escutcheon, of most women is triangular. Genetic and
racial differences produce a variety of normal hair patterns, with approximately one in four women having a
modified escutcheon with adiamond pattern.

[LabiaMajora)

The [labia majora] are a pair of prominent longitudinal, cutaneous folds of fibroadipose tissue that are
homol ogous to the scrotum in the male. The structures bear epidermal tissue resembling the dartos tunic of the
scrotum, as well as adipose tissue, areolar tissue, blood vessels, nerves, and glands. The [labia majora] also
include the terminal extension of the round ligament and, occasionally, a peritoneal diverticulum, the canal of
Nuck.

The size of the [labia majora] is related to fat content. Each is approximately 7 to 8 cmin length and 2 to 3 cm
in width. The [labia majora] extend downward and backward from the [mons pubis], thus forming the lateral
boundaries of afissure or cleft (the pudendal cleft or rima) into which the vagina and urethra open.[108]

Guided by the foregoing anatomical description, the Court now reiterates, even as it clarifies, that rape of afemale
victim by a male person through penile penetration reaches the consummated stage as soon as the penis penetrates
the cleft of the labia majora, aso known as the vulval or pudenda) cleft,[109] or the fleshy outer lip of the vulva,
in even the dightest degree. Simply put, mere introduction, however slight, into the cleft of the labia majoraby a
penis that is capable of penetration, regardless of whether such penile penetration is thereafter fully achieved,
consummates the crime of rape.

Necessarily, the Court must now revisit and clarify the language of the descriptions in the cases of Dela Pefia,
Oliver, Puertollano, Campuhan, Ombreso, Comanda, and Francisco, which have collectively described that the act
of rape is considered consummated as soon as the penis touches either the pudendum or the labia of the victim's
vagina.

With careful and decisive reference to the anatomical illustration above, the Court clarifies that when
jurisprudence refers to "mere touching,” it is not sufficient that the penis grazed over the pudendum or the fleshy
surface of the labia majora. Instead, what jurisprudence considers as consummated rape when it describes a penis
touching the vaginais the penis penetrating the cleft of the labia maiora, however minimum or sight. Similarly, a
mere grazing by the penis of the fleshy portion, not the vulval cleft of the labia majora, will aso constitute only
attempted rape and not consummated rape, since the same cannot be considered to have achieved the dlightest
level of penetration. Stated differently, the Court here elucidates that "mere touch" of the penis on the labia
majora legally contemplates not mere surface touch or skin contact, but the slightest penetration of the vulval or
pudendal cleft, however minimum in degree.

For this seeming nebulous operative definition to remain unclarified, i.e., for the definition that a penis that
touches any part of the female genitalia is tantamount to consummated rape, would be both a physical and legal
negation of the concept of attempted rape. In other words, if any nature and degree of touch of a penis of the
female genitalia can be considered consummated rape, then effectively, all sexual assaults involving a penis and
the vulva would only either be acts of lasciviousness or consummated rape, with no gradation of the attempted
stage in between. Since the same cannot be reasonably presumed to be the legidative intendment with respect to
defining the stages of rape, the Court must clarify and fine- tune, as it now does, the unveiled, straightforward
definition of exactly the threshold genital contact that constitutes consummated rape.
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To be sure, the Court's clarification herein remains faithful to the original definition as laid down in the earliest
recalibration in Orita, where while the Court disabused the notion that full penetration was required for rape to be
in the consummated stage, it nevertheless qualified that the "dightest penetration” was nevertheless required,
albeit imperfect or dight, otherwise the rape would be deemed to have been in its attempted stage.[110] So that
while the Court requires the proof of the minimum genital contact as here clarified, the notion of having to
distinguish between depths or extent of penetration remains out of the question.

In point of fact, in the case of Escober, the Court already articulated this careful equivocation towards the idea of
making further distinctions as to penetration degrees, to wit:

There are no half measures or even quarter measures nor is their gravity graduated by the inches of entry.
Partial penile penetration is as serious as full penetration. The rape is deemed consummated in either case. In a
manner of speaking, bombardment of the drawbridge is invasion enough even if the troops do not succeed in
entering the castle.[111] (Emphasis supplied)

Given the foregoing, for as long as the prosecutorial evidence is able to establish that the penis of the accused
penetrated the vulval cleft or the cleft of the labia maiora (i.e., the cleft of the fleshy outer lip of the victim's
vagina), however slight the introduction may be, the commission of rape aready crossed the threshold of the
attempted stage and into its consummation. On the factual appreciation of whether this minimum threshold genital
contact is obtained in an allegation of rape, the same is rightly left to the trial court's astute assessment from the
entirety of the body of proof presented in each case.

Doubtlessly, the minimum test of erect penile contact preparatory for consummation is the soundest gauge of
differentiating between attempted and consummated rape because, as illustrated by the present case, this bare
minimum penile contact may be all that can be reasonably wrested from the testimony of a sexually abused child.
On the unenviable task of determining at which stage the crime of rape was committed, the courts are further
enjoined to be circumspect in their careful appreciation of the language used to recount the manner, degree of
penile contact, especially when the victim attesting to the same is aminor child.

Appreciation of Stages of
Commission of Rape for
Pre-Puberty Victims

On this score, as recommended by Associate Justice Maria Filomena D. Singh (Associate Justice Singh), the
Court deems it high time, as well, to further calibrate this genital contact threshold and rule, as it does, that for
child victims in the pre-puberty age, the genital contact threshold for a finding of consummated rape through
penile penetration is deemed already met once the entirety of the prosecution evidence establishes a clear physical
indication of the inevitability of the minimum genital contact threshold as clarified here, if it were not for the
physical immaturity and underdevelopment of the minor victim's vagina, which may include repeated touching of
the accused's erect penis on the minor victim's vagina and other indicative acts of penetration.[112]

The Court marks the ages of nine years old and below as the age range when the "repeated touching” test isto be
applied since, according to medical literature, particularly the mainly referenced Nelson Textbook of Pediatrics,
[113] thefirst sign of puberty in girls occurs between 10 to 11 yearsold, viz.:

The age of onset of puberty varies and is more closely correlated with osseous maturation than with
chronological age. In females, the breast bud (thelarche) is usually the first sign of puberty (10-11 yr), followed
by the appearance of pubic hair (pubarche) 6-12 mo later. The interval to the onset of menstrual activity
(menarche) isusually 2-2.5 yr but be aslong as 6 yr. In the United States, at least one sign of puberty is present
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in approximately 95% of females by 12 yr of age and in 99% of females by 13 yr of age.[114]

The Court takes judicial notice that in these cases, due to the underdeveloped genitalia of child victims in the
pre-puberty age, an attempt of the penis to penetrate will already be likely indicative, at the very least, of the
penis introduction to the vulval cleft of the victim's vagina, with penetration considered made if it were not for
the natural resistance of the victim's organ due to biological immaturity.

Circumspection required in
appreciating testimonies of
child victimsin rape cases

Furthermore, as Chief Justice Alexander G. Gesmundo (Chief Justice Gesmundo) astutely adds, the Court further
reiterates the jurisprudential guideposts which provide that when the necessary genital contact is not explicitly
described through the testimony of the victim, whether minor or otherwise, courts can anchor their findings and
appreciation of the genital contact on other aspects that would similarly depict the occurrence and circumstance of
penile penetration.[115] These guideposts which are appreciable in al rape cases may reasonably find sharper
import with respect to cases of rape involving minor victims, especially in view of the inherent limitations of the
testimony of child witnesses. The courts are, therefore, enjoined to exercise circumspection in their appreciation,
with the use of these surrounding or attendant circumstances which can aid the courts in their appreciation of
penile penetration: (i) when the victim testifies that she felt pain in her genitals;[116] (ii) when there is bleeding in
the same;[117] (iii) when the labia minora was observed to be gaping or has redness[118] or otherwise
discolored;[119] (iv) when the hymenal tags are no longer visible;[120] or (v) when the sex organ of the victim
has sustained any other type of injury.[121]

Once the testimony of the victim and/or the above attendant circumstances revea that the threshold genital
contact occurred, the courts have sufficient basis to find for consummation.

For the avoidance of doubt, the Court deems it necessary to remind the bench and bar of the need for
circumspection given that as may be gleaned from the preceding brief history and the juxtaposition of cases that
al involve minor rape victims, with al evidentiary appreciation turning on the child witness testimony, it appears
that the Court, in its valuation of child witness' testimonies in the specific context of rape cases, has repeatedly
categorically ruled that the testimony of the prosecution witness left it unconvinced that the required degree of
penetration did take place so as to consider the crime committed to have been in its consummated stage. It
consistently found the testimonies of the child victims wanting in the degree of explicitness that would depict for
the Court the very manner and extent of penile contact or penetration, e.g., that descriptive words and phrases
used by child victims to depict the assault, including "binundul-bundol ang kanyang ari,"[122] "poked,"[123] and

The case at bar offers the Court the opportunity to clarify, streamline, and reconcile the diverging cases, as well as
revisit the prevailing principles with respect to appreciating testimonies of child witnesses in the prosecution of
rape cases, to the extent that the fairness of the trial is gauged not only in reference to the rights of the accused but
aso the rights of the minor victims. For admittedly, although existing rules of procedure already grant a
discernible accommodation in favor of child witnesses, said rules only go into the manner of facilitating child
testimonies in court. The Court now goes a step further, and lays down the guideline on the level of exactitude
that must color the court's appreciation of the testimony, after it has been obtained from the child. This need to
revisit how the courts appreciate testimonies of child witnesses in the peculiar context of rape cases is far from a
wasteful academic exercise, or atinkering of precedents for the sake of it. Far from it, the instant reexamination
rises from both the substantial body of literature in child development which concedes the many inherent
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limitations of children in the schema of a rape or sexual abuse trial, as well as the appreciable jurisprudential
inconsistency in taking these intrinsic limitations into account.

For another, the Court deems it not only permissible but more so an imperative that precedents, when brought
under the light of an actual case and exposed with its incongruence, must be reconsidered. Perhaps the Court may
not be faulted in pursuing such a reexamination with circumspection and compassion, not in the least when its
ruling is tethered to the lives of sexually abused children, and the odds that are stacked against them.

To be sure, the present revisit by the Court does not militate against the principle that all doubts must be resolved
in favor of the accused. This principle, although encompassing, does not negate the fact that not all crimes are
alike, and sexua crimes, by their very nature, are rightly approached differently, or at the very least, warrant a
nuanced one. The nature of sexual crimes is peculiar principally because the prosecution of sexual crimes rests
heavily, if not solely, on the testimony of the victim. Unlike other crimes where other pieces of evidence may be
available to prove their elements, the prosecutorial proof in sexual crimes aimost singularly rely on the testimony
of the victim. The Court would, therefore, be remissif it unqualifiedly stops at resolving all doubtsin favor of the
accused, without taking into account two key considerations: (1) the distinctive nature of sexual crimes, and (2)
the inherent limitations of a child when giving testimony in the prosecution of such crimes.

Nature of child testimonies
in adversarial trials must be
taken into account in the
context of rape

In the prosecution of criminal cases, withess testimonies often prove pivotal to the establishment of facts. More
particularly in rape cases, the conviction or acquittal of the accused often depends amost entirely on the
credibility of the complainant's testimony. Rape is, by nature, generally unwitnessed, with the victim usualy |eft
to testify for herself, and her testimony considered most vital and received with the utmost care.[125]

In the Philippine jurisdiction, the existing guideline that finds closest relevance to the case at bar is the Rule on
Examination of Child Witness[126] (Rule) which governs the examination of child witnesses in al criminal
proceedings and non-criminal proceedings that involve them.[127] This Rule mainly covers the facilitation of the
testifying of minor witnesses, with the goal of creating a court environment that minimizes the possible trauma on
the child witnesses, and assists in enabling them to deliver the most credible testimonies possible.[128] Among
other adjustments made in the configuration of a witness examination, this Rule allows for the appointment of a
facilitator to pose questions to the child,[129] the involvement of support persons,[130] the employment of
testimonial aids such as anatomically correct dolls,[131] and emotional security items. [132] The Rule further
modifies the mode of question, and permits the asking of leading questions, [133] and the narrative form of
testimony. [134]

Demonstrably, however, the matter of appreciating testimony already wrested from the child remains unaddressed
by this Rule. Stated differently, this existing Rule is primarily geared towards facilitating the giving of the
testimony of the child. The Court here, on the other hand, directs the instant clarification towards judges and
justices, with respect to how the testimonies of child witnesses must be appreciated after they have been given.

Specifically, although this Rule already exists to provide a generic accommodation for child witnesses, the more
nuanced scenario of ascribing credibility, belief, and the overall valuation of the testimony of child witnesses in
sexual assault cases presents for the Court awhole new context, precisely because the subject matter requires both
levels of specificity on the one hand, and sensitivity on the other, (e.g., accurate description of penile insertion)
that are reasonably considered strange to the schema of any child. This scenario, therefore, presents a new, unique
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barrier to the clarity and articulation of the child's testimony, such that the present Rule pertaining to child
witnesses, with its broader application, has shown to be insufficiently applicable.

In other words, the jurisprudence and existing Rule on child witness examination are under-inclusive, and do not
squarely consider the needs of child witnesses in rape cases, because they remain largely unmindful of the
linguistic descriptive ability and limitations of an abused child. The case at bar presents the Court with the
occasion to rethink this demonstrated predisposition towards this descriptive precision, in order to incorporate into
the equation the intrinsic limitations of a child witness' testimony. The Court now adds that not only caution but
more so circumspection is in order. In sexua abuse cases involving children, the level of exactness that the
preceding case law seem to be seeking may be too difficult in the case of child victims as to render its attainment
practically impossible.

Ilustratively, studiesin "The Child Witness: A Training Manual" of the United Nations Children's Fund suggest
that child testimonies are steeply affected by the courtroom’s general adversarial setting, with a tone of hostility
that children are not mature enough to cope with. Especially with respect to sexual abuse testimonies, such must
be considered in light of children's limited vocabulary knowledge and awareness of the sexual terminologies, viz.:

Body parts and sexual terminology is the area where it is most obvious that children have limited vocabulary.
However, it is aso an areathat is of crucial importance in cases of child sexual abuse. Although we may think
that body part terminology forms part of everyday words, research has shown that children are not as aware of
their body part words as we would think. And this applies even to non-sexual body parts. Studies have found
that the number of body part words both understood and named increases with age, and some words are not
fully acquired until after 6, like ankles and elbows. A child will say that someone touched his leg but will not
be able to be more precise. Isit the thigh, the knee, the shin, the ankle?

Adults should, therefore, not assume body part words are everyday words and seek clarification. One of the
biggest difficulties in obtaining information about sexual abuse from children is the fact that children, who

are not sexually active, do not understand what sex is. This is further exacerbated by the fact that children
under the age of 6 do not have an understanding of their sexual anatomy. These children do not know that they
have a separate anus and a vagina. Many children under this age believe that they use one orifice for both
bodily functions.

In the forensic context, children will often in their disclosure use a general word to describe a body part. It may
not be clear what exactly they are referring to, yet thisinformation is vitally important for the court. [135]

There is ample research that has long argued that court involvement with respect to prosecution of child sexual
abuse traumatizes the child victims[136] Child witnesses in sexual abuse cases are subjected to varying
limitations, from cognitive maturity to linguistic eloquence. The strength of the testimonies in borderline cases
such as the one at bar is impressed with their various constraints on account of their age- determined
developmental abilities, vulnerabilities, needs, and other limitations that affect their capability to comprehend
court proceedings and intelligently and precisely respond to complex questions during examinations. [137]

A longitudinal psychological study on children in the courtroom even surmised that in responding to lawyer's
guestions on the witness stand, child witnesses rarely asked for clarification and often attempted to answer
questions which they actualy deemed ambiguous or without sense.[138] This observed reluctance of child
witnesses bears squarely upon the probative weight of their accounts. It is therefore, only consistent with due
process for both the complainant and the accused that, in the prosecution of rape, where the crucible of proof
closes in on the testimony of the victim, the evaluation and appreciation of the accuracy of the primary testimony
should be properly informed of the limitations of the child thrust at its center.
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Child witnesses are also exposed to a hostile and unfamiliar environment in the form of a courtroom during an
adversarial proceeding, so that the evidence in these types of trials are often "derived not out of truth but as a
result of bullying or coercion."[139] Studies have further shown that the intimidating atmosphere of a courtroom
causes anxiety in children, and undermines their capacity to offer accurate testimonial evidence. [140]

Another important difficulty that arises when communicating with young children is not their capacity to recall an
event but their insufficient verbal skills to relate the memory. This becomes even more problematic when
gathering information in a forensic context.[141] The evidentiary odds are often stacked against children's
opportunity to offer the best, clearest, most accurate testimonia evidence, with a "clear mismatch" between the
linguistic capabilities and the linguistic norm in court, which includes strangely phrased questions, or questions
that are designed to confuse or create the appearance of inconsistencies, and the like.[142] Children's testimonies
are also prone to improper questioning, which bear directly on their credibility, and often result in unreliable
descriptions of abuse.[143]

Finally, the exacting task of eliciting from a child witness the pivotal pieces of information upon which the
prosecution's case stands is further confounded by the persistent rape myths and stereotypes that are still applied
to a child who cries sexual assault. Stated simply, therefore, to require from the prosecution a high degree of
semantic specificity in the testimony of child victims, to the point that the gradation of penetration may be
ascertained with persuasiveness, is too tall an order to be met by the child, and therefore becomes a standard of
testimonial proof the achievability of which is more apparent than it isreal. For if the treatment were otherwise, it
would be unjust to appreciate children's testimonies based on criteria set for testimonies of adults.

To be sure, the courts do not presently require that children should be able to describe the nature of penetration
against them using technical or scientifically accurate words. Certainly, the courts do not ask of children the use
of technical terms such as labia minora or majora, mans pubis, pudendum and the like. This would be a huanced
error in the casting of the premise, and is not what the instant recalibration proceeds from.

Instead, it is acknowledged that although in black letter, the courts supposedly afford a level of leniency in favor
of children when they testify on the witness stand, this accommodation seems to be, as far as the oscillating
jurisprudence shows, not wholly and consistently translated to all actual court cases that call for it. In other words,
the Court now no longer insists that it already affords accommodation in view of children’'s inherent limitations
when these accommodations do not consistently reflect themselves on all' child rape cases where the question of
threshold between attempted and consummated rape is put to the fore. Truly, the courts, short of requiring
children to use technical terms to describe penetration, nevertheless demonstrably search for more accurate
depictions of said penetrations than the children, in their studied linguistic and cognitive limitations, can ever be
prevailed upon to provide.

Moving forward, therefore, in the specific context of trying cases of rape, the Court enjoins the courts: (i) to be
circumspect in their appreciation of the entire body of evidence submitted before them, including the testimonial
evidence offered by the minor victims in cases involving them; (ii) take into full account the jurisprudential
guideposts which depict the nature and degree of genital contact when not explicitly described through the
testimony of the victim, minor or otherwise; and (iii) particularly with respect to minor victims, give due regard to
their inherent linguistic limitations as witnesses, in order to avoid demanding the highest exacting level of
linguistic accuracy as they have been jurisprudentially demonstrated to have required in the past.

Instant threshold of genital
contact may be applied by
analogy to acts of rape by
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sexual assault

Moreover, as proffered by Chief Justice Gesmundo[144] and as raised during deliberations, the Court further
finds merit in extending the same threshold of genital contact by analogy to acts of rape by sexual assault as
described in Article 266-A, paragraph 2 of the RPC, as amended, thus:

Article 266-A. Rape: When And How Committed. - Rape is committed:
1) By aman who shall have carnal knowledge of awoman under any of the following circumstances:
a) Through force, threat, or intimidation;

b) When the offended party is deprived of reason or otherwise unconscious;
¢) By means of fraudulent machination or grave abuse of authority; and

d) When the offended party is under twelve (12) years of age or is demented, even though none of the
circumstances mentioned above be present.

2) By any person who, under any of the circumstances mentioned in paragraph 1 hereof, shall commit an act of
sexual assault by inserting his penis into another person's mouth or anal orifice, or any instrument or object, into
the genital or anal orifice of another person. (Emphasis and underscoring supplied)

Stated differently, the extension of the instant anatomical threshold applies to rape by sexual assault such that a
finding that the accused has penetrated the vulval cleft of the victim through the use of any instrument or object
warrants afactua finding of consummated rape by sexual assault.

To be sure, the Court here concedes that the inclusion of the foregoing anatomical descriptive discussion is as
much unprecedented as it is necessitous, for in determining physical degrees of sexual assault in the crime of rape
by sexual intercourse through penile penetration, there is no other way to reconcile the evolving and, at times,
varying jurisprudence than to increasingly incorporate into these legal pronouncements the anatomically accurate
and unquestionably specific body parts that these cases in jurisprudence constantly refer to. As Chief Justice
Gesmundo supposes, the visual and descriptive clarification herein should enable the country's prosecutors to
build and present their cases with sufficient clarity, and for the courts to appreciate them with the same degree of
unambiguity.[145]

Further to the instant clarification, in the converse, the Court also clarifies that when there is no touching by the
penis of the vulval cleft of the victim's genitalia in a case of rape through penile penetration, there can be no
finding of consummated rape but only attempted rape or acts of lasciviousness, as the case may be, with the
distinctions determinable based on various indications that may reveal either the absence or presence of"intent to
lie"[146] on the part of the accused,[147] which include the presence of an erect penis.[148]

The Court further notes that, perhaps, the inconsistency in the appreciation of testimonia depiction of the genital
contact that already consummates the rape committed is not a failure of the imagination nor a deficit in
compassion, but simply a lack of certainty as to what the required genital contact as described in preceding
jurisprudence really anatomically entailed. For one, the Court understands that over and above an explicit
examination of matters that were once relegated to imprecise euphemisms, an intelligent interrogation of these
excruciating details is inescapable if it is to dispense justice in a manner that is both consistent with the
contemplation of jurisprudential precedents, as well as appreciable in the painful realities of actual rape cases.

Proceeding from this clarification, and to help decrease the trauma which the rape victims experience during
testimonies, those that have been correctly described during the deliberations as aggravated by the usual
pummeling of probing, pointed and hostile questions from the defense, this clarification of the anatomical
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threshold in the instant case hopes to spare the victims, especially the minors, the harrowing task of recounting the
smallest, most profoundly humiliating details of the attack beyond what is needed. With this clarification, both the
prosecution and the courts will have a floor anatomical threshold, the establishment of which is al that is needed
to factually confirm for the Court the consummation of this kind of rape.

For another, the Court reminds that the crucial import of this recalibration or clarification is no more evident than
in the net resulting penalties imposable on the convicted accused who, either in the attempted or the consummated
stage, has nevertheless been found by the Court to have sexually assaulted a minor, at the very least. Namely, the
penalty for attempted rape is two (2) degrees lower than the prescribed penalty of reclusion perpetua for
consummated rape of a minor under 12 but not below seven years of age. Two (2) degrees lower from reclusion
perpetua is prision mayor, the range of which is six (6) years and one (1) day to twelve (12) years. Absent any
aggravating or mitigating circumstances and applying the Indeterminate Sentence Law, the maximum penalty
imposable upon an accused convicted of attempted rape of a minor is prision mayor in its medium period, while
the minimum shall be taken from the penalty next lower in degree, which is prision correccional, the range of
which is six (6) months and one (1) day to six (6) years, in any of its periods. [149] In palpable contrast, a penalty
of reclusion perpetua awaits an accused that is convicted of consummated rape of a minor.

Stated plainly, lest the Court be misunderstood, the unclear definition has, considering the diverging cases,
resulted in instances where the accused was meted a significantly lighter penalty (i.e., penalty for attempted rape)
than the heavier penalty which the act as committed should have incurred (i.e., penalty for consummated rape). It
goes without saying, therefore, that the difference in the lengths of period of incarceration is considerable and,
insofar as borderline cases of attempted vis-a-vis consummated rape of minors are concerned, appears to be too
high a cost to be paid for unclear definitions of the genital contact that distinguish between the two stages of
commission.

Finally, as raised during deliberations, there also appears to be a distoliion in the scale of penalties involving
rape, sexual assault and acts of lasciviousness under the RPC, as amended, vis-avis sexua intercourse and
lascivious conduct under Section 5(b) of R.A. 7610, as amended. Specificaly, the Court notes, upon the
juxtaposition of these crimes and their prescribed penalties, that acts of lasciviousness under the RPC in relation
to R.A. 7610 and lascivious conduct under R.A. 7610 warrant severe punishments of reclusion temporal in its
medium period and reclusion temporal in its medium period to reclusion perpetua, respectively. Comparatively,
however, attempted rape carries a penalty which is two degrees lower than the prescribed penalty or prision
mayor. Stated differently, the crime of attempted rape effectively carries a lighter penalty when compared to acts
of lasciviousness and lascivious conduct. This, despite the reasonable conclusion that the crime of attempted rape
rises from the more detestable criminal intent to have sexual intercourse with the minor victim against her will.

Thus, and in view of the constitutional limitation on the Court, it therefore entreats the L egislature to reinterrogate
and examine this inconsistency in the scale of penalties in rape, sexual assault, acts of lasciviousness, and
lascivious conduct, in order that they may most accurately approximate and reflect the penalty that each crime
truly merits.

11

Application of the foregoing parameters

in the present case

Applying this frame of analysis to the instant appeal, the Court finds that the lower courts correctly found herein
appellant guilty of consummated rape, on both accounts. Demonstrably, AAA's account in open court vividly
described how appellant's penis was hard and erect as he kept trying to penetrate her vagina as antecedent for full
penetration, eventually succeeding to introduce his erect penis on the vulval cleft of her vagina, to wit:
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Q: After he undressed himself and you, by the way, who did he undressed first?
A: Him, sir.

Q: Ashewas undressing himself, did you not [try] to go out of the house?
COURT: Put on record that the witness is crying.
A: No, sir.

Q: After he undressed you, what did he do?
A: He mounted on me, sir.

Q: After he mounted on top of you, what did he do?
A: He wanted to insert his penisin my vagina, Sir.

Q: How did you know that he wanted to do that?
A: Hetold me,.sir.

Q: Did you see his penis?
A:Yes sirand | dsofeltit.

Q: Wasit hard?
A:Yes, Sir.

Q: But was he able to fully penetrate your vagina?
A: No, sir.

Q: Using the female dall, at what part of your vagina where his penis was at that time?
A: Dito po samav gitna.

Q: Witness pointed to the pelvic area. When you say samay gitna, you mean sa may hiwa?
A:Yes, sir.

Q: Why he wasn't (sic) fully inserted his penis?
A: | wasfighting, sir.[150] (Emphasis and underscoring supplied)

In the brief excerpt of AAA's testimony, the crucia facts of the appellant's erect penis and its touching of her
vulval cleft (i.e.,"samay gitna," "samay hiwa") were established categorically and beyond doubt, and sufficiently
established that the minimum penile-vaginal contact between the penis and the vulval cleft to enable a finding of
consummated rape was, in fact, obtained.

The Court further finds that the CA erred in appreciating both incidents of rape as statutory. On the contrary, only
the rape as charged under Criminal Case No. 1453-V-14 is statutory in nature, with AAA aged 10 years old at the
time of the rape. On the other hand, the rape as charged under Criminal Case No. 1454-V-14 is simple rape, with
AAA at age 13 at the time of said incident.

Further, appellant's attempts at ousting the positive and unequivoca testimony of the minor AAA are of no
moment, as minor inconsistencies that are irrelevant to the elements of the crime charged are not material and will
not sustain an acquittal.[151] Furthermore, jurisprudence is also replete with pronouncements from this Court that
in child sexual abuse cases, the child victim's disclosure is the most important evidence of sexual abuse,[152]
which in this case is further physically corroborated by medical evidence.

Imputations of concoctions and false testimonies are also of no import as it is likewise well-entrenched in our
jurisdiction that courts are rightly inclined to lend credence to testimonies of young offended parties in charges of
sexual abuse, considering not only their relative vulnerability but also the sheer trauma, scandal, and undue
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exposure brought on by a public trial, which the offended minor would reasonably wish to avoid if not for the fact
that her accusations are as inconvenient as they are true. What is decisive in arape charge is that the commission
of rape by the accused against the complainant has been sufficiently proven. In this respect, the testimony of
AAA, even on its own, is credible, and sufficiently sustains a conviction. Further, the CA correctly affirmed the
RTC with respect to its non-appreciation of the qualifying circumstance of the stepdaughter-stepfather
relationship between AAA and appellant, since the marriage between AAA's mother, BBB, and appellant was
only alleged in the Information but not proved.

A Final Note

Theirreversibility of the crime of rapeis not lost on the Court, and the rape myths that persist, the ambient sexism
that color the moral imaginations, and the stigma that hounds its victims must all be examined under the light,
unvarnished, if society is to meet around the central, shared values of human dignity and life. The Court must be
able to interrogate the darkest corners of crimes as closely as possible to ask how justice can be truly served in
these spaces, lest it betray a mere sacrifice of its civilities. Perhaps no truer than in crimes that are too confronting,
the Court must be able to put a human face to the suffering and refuse to be too offended to call things for what
they are. At the risk of testing its strength under the weight of its decisions, the Court must remain honest,
clear-sighted and unflinching, for to look away is violence.

WHEREFORE, the Court DISMISSES the appeal and ADOPTS with MODIFICATION the findings of fact of
Branch 172, Regional Trial Court of Vaenzuela City, as affirmed by the Court of Appeals in its Decision dated
January 15, 2019 in CA-G.R. CR-HC No. 09405, and AFFIRMS said Decision with MODIFICATION, and
hereby finds appellant Efren Agao y Afionuevo GUILTY beyond reasonable doubt of one (1) count of Statutory
Rape in Crimina Case No. 1453-V-14, and one (1) count of Simple Rape in Criminal Case No. 1454-V-| 4
through sexual intercourse, for which he is sentenced to suffer the penalty of reclusion perpetua for each
count.[153] The Court further AFFIRMS the award of damages pursuant to prevailing jurisprudence.

The letter[154] dated October 23, 2019 of Atty. Julie May Taguiam, Officer-in-Charge, Inmate Documents and
Processing Division of the Bureau of Corrections, New Bilibid Prison Reservation, Muntinlupa City, in
compliance with the Resolution[155] dated August 19, 2019, informing the Court that appellant was received for
confinement at the New Bilibid Prison on May 27, 2017 isNOTED.

SO ORDERED.

Hernando, Zalameda, M. Lopez,** Gaerlan, Rosario, Dimaampao, and Marquez, JJ., concur.
Gesmundo, C.J., see separate concurring opinion.

Leonen, SAJ,, | dissent. see separate opinion.

Lazaro-Javier,* no part.

Inting,** J. Lopez,** and Kho, Jr.,** JJ., on official business.

Singh, J., ** on official business but left her vote; see attached Separate Concurring Opinion.

* No part.

** On official business.

[1] See Natice of Appeal dated February 13, 2019, CA rallo, pp. 126-127.

[2] Records, p. 105.

[3] AN ACT EXPANDING THE DEFINITION OF THE CRIME OF RAPE, RECLASSIFYING THE SAME AS
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A CRIME AGAINST PERSONS, AMENDING FOR THE PURPOSE ACT No. 3815, AS AMENDED,
OTHERWISE KNOWN AS THE REVISED PENAL CODE AND FOR OTHER PURPOSES or The Anti- Rape
Law of 1997, dated September 30, 1997.

[4] AN ACT PROVIDING FOR STRONGER DETERRENCE AND SPECIAL PROTECTION AGAINST
CHILD ABUSE, EXPLOITATION AND DISCRIMINATION, PROVIDING PENALTIES FOR ITS
VIOLATION, AND FOR OTHER PURPOSES or the Special Protection of Children Against Child Abuse,
Exploitation and Discrimination Act, dated June 17, 1992.

[5] The identity of the victim or any information which could establish or compromise his/her identity as well as
those of his’/her immediate family or household members, shall be withheld pursuant to R.A. 7610, titled "AN
ACT PROVIDING FOR STRONGER DETERRENCE AND SPECIAL PROTECTION AGAINST CHILD
ABUSE, EXPLOITATION AND DISCRIMINATION, PROVIDING PENALTIESFOR ITSVIOLATION AND
FOR OTHER PURPOSES," approved on June 17, 1992; R.A. 9262, titled "AN ACT DEFINING VIOLENCE
AGAINST WOMEN AND THEIR CHILDREN, PROVIDING FOR PROTECTIVE MEASURES FOR
VICTIMS, PRESCRIBING PENALTIES THEREFOR, AND FOR. OTHER PURPOSES," approved on March 8,
2004; and Section 40 of A.M. No. 04-10-11-SC, otherwise known as the "RULE ON VIOLENCE AGAINST
WOMEN AND THEIR CHILDREN" (November 15, 2004). (See footnote 4 in People v. Cadano, Jr., 729 Phil.
576, 578 [2014), citing People v. Lomaque, 710 Phil. 338, 342 [2013). See a'so Amended Administrative Circular
No. 83-2015, titled "PROTOCOLS AND PROCEDURESIN THE PROMULGATION, PUBLICATION, AND
POSTING ON THE WEGSITES OF DECISIONS, FINAL RESOLUTIONS, AND FINAL ORDERS USING
FICTITIOUS NAMES/PERSONAL CIRCUMSTANCES," dated September 5, 2017).

[6] Records, p. 105.

[7] Certificate of Arraignment, id. at 31.
[8] TSN, March 1, 2016, pp. 9-12.

[9] Supranote 5.

[10] Id.

[11] TSN, March |, 2016, p. 4.

[12] Id. at 5.

[13] Id. at 6-8.

[14] Id. at 9.

[15] The Court notes that while the term "vagina' may have been previously used in some jurisprudential
pronouncements as the global term to refer to the female genitalia. the "vagina' is specifically defined as "a
neuromuscular vault connecting to the cervix of the uterus that unsheathes the penis during sexual intercourse and
allows passage of the newborn infant during birth." [Aikaterini Deliveliotou and George Creatsas, Anatomy of the
Vulva, THE VULVA: ANATOMY, PHYSIOLOGY AND PATHOLOGY (Eds. Farage, M. and Maibach, H.)
(2006), pp. 5-6.]

[16] TSN, March 1, 2016, p. 10.
[17] Records, pp. 6-7; in her Sinumpaang Salaysay, AAA recounts:

[Tanong]: Ano naman ang mga sumusunod pang pangyayari noong unang beses ka niyang gahasain noong
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July 2010?

[Sagot]: Nung natutulog po ako sa may Northville I, Bignay po hinihipuan niya po ako sa ari [ko po] tapos
inaalis [ko po] yung kamay niya tapos po nilalagay niya ulit. Tapos sinarado niya po yung pinto tapos
inumpisahan niya [na po] akong gahasain. Hinuhubaran po niya ko pati rin po siya naghuhubad din tapos
pumatong napo [sic] siya sa akin tapos pinipilit po niyang ipasok yung ari niya saari ko pero lumalaban po ako
kaya hindi niya po naipapasok tapos po sinabi [ko po] na ayoko po tapos magagalit po siya sasabihin niya sa
akin nawag na daw po akong lalapit at ako narin daw po ang bahala sa pag-aaral ko. Natatakot po ako nung
mgaoras nayun.

T: Maaari mo bang sabihin kung ilang beses pa ulit nangyari yung sinasabi mong panggagahasa sa iyo ni
Efren?

S: Simula nung unang beses niya kong gahasain, mga tatlong beses po sa isang linggo niya ako gahasain
magpapalipas lang siya ng dalawang araw tapos uulitin na naman po niya yun. Nung lumipat po kami sa
Canumay West noong January 20 | 2, ganun pa rin po ginagawa niya sa akin palagi niyang dinidikit yung ari
niyasaari ko hindi lang niya naipapasok kasi po lumalaban ako. (Emphasis supplied)

[18] TSN, March 1, 2016, p. 11.

[19] Id. at 9-12; in her own words, AAA related before the RTC, thus: PROSECUTOR: Do you remember around
July 2010 when you were Grade 4, as you were sleeping something happened between you and Efren?

AAA: Yes, sir.

Q: Where were you living at that time?

A: Canuway West.

Q: Before Canuway West, where were you living?

A: Northvillel, Bignay.

Q: Will you tell us what happened at that time?

A: When | was sleeping, Sir.

Q: Around what time was this?

A:7am.

Q: Asyou were sleeping what happened?

A: Hetouched me on my vagina, sir.

Q: You said you were sleeping, when he was hinihipuan ka, what happened?

A: | felt that thereis a malikot na gumagapang sa hita ko.

Q: So, when you say you felt, you woke up?

A:Yes, sir.

Q: And when you wake up, who did you see?

A: Efren Ageo, sir.

Q: When you saw him what happened?

A: He immediately put his hand on my vagina and suddenly he removed his clothes and also removed my
clothes.

Q: At that time, where was your mother?

A: Sheisin her place of work.

Q: Other than your mother, you and Efren, who else was living in that house at that time?
A: None, sir.

Q: When that happened did you not shout to get the attention probably of your neighbor?
A: Not anymore, sir, because he told me not to tell anyone about it.

Q: After he undressed himself and you, by the way, who did he [undress] first?

A: Him, sir.

Q: As he was undressing himself, did you not [try] to go out of the house? COURT: Put on record that the
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witnessis crying.

A: No, sir.

Q: After he undressed you, what did he do?

A: He mounted on me, sir.

Q: After he mounted on top of you, what did he do?

A: He wanted to insert his penisin my vagina, Sir.

Q: How did you know that he wanted to do that?

A: Hetold me, sir.

Q: Did you see his penis?

A:Yes, sirand | asofeltit.

Q: Wasit hard?

A:Yes, sir.

Q: But was he able to fully penetrate your vagina?

A: No, sir.

Q: Using the female dall, at what part of your vaginawhere his penis was at that time?
A: Dito po samay gitna.

Q: Witness pointed to the pelvic area. When you say Sl 11wy gitua, you mean samay hiwa?
A:Yes, sir.

Q: Why he wasn't fully inserted his penis?

A: | wasfighting, sir.

Q: How?

A: | waskicking him, sir.

Q: How did he react when you kick him?

A: Heget angry, sir.

Q: What did he say to you?

A: Wag nadaw po ako lalapit sa kanya. Ako nadin daw po bahala sa pag-aaral ko.
Q: How did you feel at that time?

A: | was afraid, sir.

Q: Did you bleed?

A: No, sir.

Q: How many times did he do those things to you?

A: Threetimesin aweek, sir.

Q: Whenever he would do that, would he be able to fully penetrate in your vagina?
A: No, sir.

Q: Why not?

A: Because whenever he wanted to insert his penis | would fight him. (Emphasis supplied)

[20] Id.at 13.

[21] I1d.

[22] Id. at 20.

[23] Id. at 22; AAA's testimony reads:

Atty. Alipio: At any rate, before this incident happened, do you have any misunderstanding or ill feelings
against Efren Agao?

AAA: None, Sir.

Q: Do you know if Efren Agao will be convicted in this case, he will be imprisoned from 20 to 40 years?
A:Yes, Sir.

Q: And yet you still maintain that Efren Agao raped you?

A:Yes, Sir.

© 2026 batas.org - Philippine Bar Review & Law-School Companion Page 26 of 56
Bar review courses, mock exams and a study planner that keeps you on pace - batas.org



BATAS.org - Philippine Law Library G.R. No. 248049. October 04, 2022

[24] Id. at 14.

[25] Id. at 14-15.

[26] Records, p. 10.

[27] TSN, August 5, 2015, p. 6.
[28] TSN, August 24, 2016, p. 4.
[29] Id.

[30] Id. at 5.

[31] Records, pp. 105-112. Penned by Judge Nancy Rivas-Palmones.
[32] Id.at 112.

[33] Id. at 111.

[34] 1d. at 110

[35] 735Phil.234(2014).

[36] Id. at 247, Records, p. 109.
[37] Records, pp. 110-111.

[38] Id. at 111.

[39] Id. at 112.

[40] CA rallo, p. 13.

[41] Id. at 40.

[42] Id. at 81.

[43] Rollo, pp. 3-19. Penned by Associate Justice Marie Christine Azcarraga-Jacob, with Associate Justices
Remedios A. Salazar-Fernando and Amy C. Lazaro-Javier (now a Member of this Court) concurring.

[44] 1d. at 18-19, citing People v. Jurgueta, 783 Phil. 806 (2016).

[45] Id. at 9-10.

[46] Id. at 13.

[47] Id.

[48] 1. at 13-14.

[49] Id. at 17.

[50] Id. at 17-18, citing People v. Manggasin, 365 Phil. 683 ( 1999).

[51] Id. at 20-21.

[52] Id. at 35-38. Manifestation with Profuse Apology dated November 18, 2019.
[53] CA rallo, pp. 34-48.
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[54] Rallo, pp. 30-34. Manifestation and Motion in Lieu of Supplemental Brief dated November 6, 2019.
[55] CA rallo, pp. 74-94.

[56] People v. De Guzman, 840 Phil. 759, 765 (2018).

[57] People v. Castromero, 345 Phil. 653, 662 (1997).

[58] Since the passage of R.A. 8353, which expanded the definition of the crime of rape and re-classified it as a
crime against persons.

[59] David Archard, The Wrong of Rape, THE PHILOSOPHICAL QUARTERLY (2007), Vol. 57, No. 228, pp.
374-393.

[60] Ruben F. Balane, The Spanish roots of Philippine law, ESTUDIOS DE DEUSTO (2018), Vol. 66, No. 1, pp.
23-31.

[61] See People v. Bon, 444 Phil. 571, 579 (2003); People v. Bormeo, 292-A Phil. 691 (1993); People v. Miclat,
Jr., 435 Phil. 561 (2002).

[62] AN ACT PROVIDING FOR STRONGER PROTECTION AGAINST RAPE AND SEXUAL
EXPLOITATION AND ABUSE, INCREASINGTHE AGE FOR DETERMININGTHECOMMISSION OF
STATUTORY RAPE, AMENDING FOR THE PURPOSE ACT NO. 3815, AS AMENDED, OTHERWISE
KNOWN AS "THE REVISED PENAL CODE,” REPUBLIC ACT No. 8353, ALSO KNOWN AS "THE
ANTI-RAPE LAW OF 1997, AND REPUBLIC ACT No. 7610, AS AMENDED, OTHERWISE KNOWN AS
"THE SPECIAL PROTECTION OF CHILDREN AGAINST ABUSE, EXPLOITATION AND
DISCRIMINATION ACT," dated March 4, 2022.

[63] 262 Phil. 963,977 (1990).

[64] 461 Phil.403,419 (2003).

[65] 366 Phil. 390, 415(1999).

[66] Peoplev. Orita, supra note 63, at 976-977.
[67] 303 Phil. 595 (1994).

[68] 1d. at 599.

[69] Id. at 600.

[70] 1. at 599-600.

[71] 346 Phil. 513,522 (1997).

[72] Supranote 57.

[73] Id. at 665.

[74] 1d. at 664-666.

[75] People v. Quifianola, supra note 65, at 410.
[76] 362 Phil. 414 (1999).

[77] 1d. at 424, citing People v. Caballes, 340 Phil. 213, 225 (1997); People v. Andan, 336 Phil. 91, 115 (1997);
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People v. Magana, 328 Phil. 721, 745 (1996). (Italics supplied)

[78] 364 Phil. 713, 724 (1999), citing People v. Mangalino, 261 Phil. 436 (1990). See aso People v. Echegaray,
327 Phil. 349 (1996); People v. Faigano, 324 Phil. 212 (1996); People v. Abella, 298-A Phil. 661 (1993); People
v. Tesimo, 281 Phil. 593 (1991); and People v. Castillo, 274 Phil. 940 (1991).

[79] 367 Phil. 636 (1 999).
[80] Id. at 645.

[81] 385 Phil. 912 (2000).
[82] 1. at 920-922.

[83] 423 Phil. 966 (2001).
[84] Id. at 987-988.

[85] 553 Phil. 655 (2007), citing People v. Bascugin, 473 Phil. 100 (2004).
[86] Id. at 674-675.

[87] 406 Phil. 947 (2001).
[88] Id. at 961.

[89] 420 Phil. 727 (2001).
[90] Id. at 741.

[91] 367 Phil. 755 (1 999).
[92] Id. at 764-765.

[93] 417 Phil. 18 (2001).
[94] 397 Phil. 607 (2000).
[95] Id. at 616.

[96] Id.at 617.

[97] Id. at 618.

[98] 427 Phil. 422 (2002).
[99] Id. at 432.

[100Q] Id. The Synopsis of the case states:

The Supreme Court found no evidence beyond reasonable doubt that accused- appellant consummated the
dlightest penetration of Marilou's vagina. Consisting of only the bare and true words of the victim, there being
no medico-legal examination report that would have cleansed her testimony of ambiguous references to the
precise character of the sexua act, the evidence looms with the moral uncertainty that the penis of accused-
appellant ever touched the labia of the pudendum. A perusal of the transcript of the testimony of Marilou
disclosed repeated denials of penile insertion. Considering that there was neither testimonia nor physical
evidence to provide adequate basis for the finding of consummated rape, the accused should only be properly
punished for attempted rape.
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[101] Id. at 432-433. The testimony of the minor therein read in part:
COURT:
Let's make this clear.

Q: The only thing that your father did to you while he was on top of you was to kiss you on the different parts
of your body, isthat the only thing that he did to you?

A: There was, maam, | felt that he was trying to insert his private part into my private part but | resisted that's
why he got angry, maam.

Q: Was he successful in inserting his private part into yours?

A: Hetried to insert his private part into my private part and | felt pain, but it did not enter into my private part,
it merely made "dikit," maam.

Q: And despite that length of time you are telling the Court that your father was not able to penetrate you?

A: No, maam, he was also trying to insert his finger to my private part. | felt pain and | resisted and | was able
to ward off his attempt, maam.
Q: So hewas not able to insert his finger into your private part, is that what you mean?

A: He was not able to insert his finger into my private part, maam, but | felt pain because he was forcing his
finger into mine.
Q: Does the court understand that he was not able to insert his private part into yours?

A: No, maam, only "dikit." (Emphasis supplied)
[102] 600 Phil. 530, 542 (2009).
[103] Id. at 539-540.
[104] Opinion of Senior Associate Justice Leonen, p. 1.
[105] Id.

[106] Aikaterini Deliveliotou and George Creatsas, Anatomy a the Vulva, THE VULVA: ANATOMY,
PHYSIOLOGY AND PATHOLOGY, supranote 15, at 1.

[107] Id. at 1-8. The anatomy of the vulvaisillustrated below as follows.
(image supposed to be here)

(Id. at 2) As suggested by Associate Justice Singh and for ease of reference of members of the bench and bar who
do not have sufficient medical backgrounds, consider below the illustration of the external appearance of the
female genitalia, with the vulval cleft appearing as the fleshy external part of the vaginain theillustrated stages of
female pubic hair development, as it appeared in Miranda A. Farage, Howard |. Maibach, Aikaterini Deliveliotou
and George Creatsas, Changes in the Vulva and Vagina Throughout Life, THE VULVA: ANATOMY,
PHY SIOLOGY AND PATHOLOGY (Eds. Farage, M. and Maibach, H.) (2006), p. 32:

[108] Aikaterini Deliveliotou and George Creatsas, Anatomy of the Vulva, THE VULVA: ANATOMY,
PHY SIOLOGY AND PATHOLOGY, supranote 15, at 2-3.

[109] The cleft between the "labia majora” is called the pudenda( cleft, or "cleft of Venus,” and it contains and
protects the other, more delicate structures of the vulva. These are lined by skin on the outside and basal layer of
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cells (stratum malpighii), a thin granular layer on the insides. (Dr. Anya Mandal, MD, Vulva Structures,
NEWS-MEDICAL.NET, available at <https: <https: <https:
www.news-medical.net/health/V ulva-Structures.aspx>.) Normal O false false false EN-US X-NONE X-NONE /*
Style Definitions */ tableMsoNormaTable {mso-style-name:"Table Norma"; mso-tstyle-rowband-size:0;
mso-tstyle-colband-size:0; mso-style-noshow:yes; mso-style-priority:99; mso-style-gformat:yes;
mso-style-parent:""; mso-padding-alt:0cm 5.4pt Ocm 5.4pt; mso-para-margin:Ocm;
Mso-para-margin-bottom:.0001pt; MSo-pagination:none; text-autospace: none; font-size:11.0pt;
font-family:"Calibri"," sans-serif"; mso-ascii-font-family:Calibri; mso-ascii-theme-font:minor-latin;
mso-hansi-font-family:Calibri; mso-hansi-theme-font:minor-latin; mso-bidi-font-family:"Times New Roman";
mso-bidi-theme-font:minor-bidi;} Normal O false false false EN-US X-NONE X-NONE /* Style Definitions */
table MsoNormal Table { mso-style-name:"Table Normal"; mso-tstyle-rowband-size:0; mso-tstyle-colband-size:0;
mso-style-noshow:yes, mso-style-priority:99; mso-style-gformat:yes; mso-style-parent:""; mso-padding-alt:0cm
54pt  Ocm  54pt;  mso-para-margin:Ocm;  mso-para-margin-bottom:.0001pt;  Mso-pagination:none;
text-autospace:none; font-size:11.0pt; font-family:"Calibri"," sans-serif"; mso-ascii-font-family:Calibri;
mso-ascii-theme-font:minor-latin; mso-hansi-font-family:Calibri; mso-hansi-theme-font:minor-latin;
mso-bidi-font-family:" Times New Roman"; mso-bidi-theme-font:minor-bidi;}

[110] Peoplev. Orita, supra note 63, at 976-977.

[111] Peoplev. Escober, supranote 71, at 522, citing People v. Salinas, 302 Phil. 305 (1994).
[112] Separate Concurring Opinion of Associate Justice Singh, p. 1.

[113] Kliegman, St. Geme, Blum, Shah. Tasker and Wilson (2020) (21st ed), Elsevier.
[114] Id. at 2899.

[115] Concurring Opinion of Chief Justice Gesmundo, pp. 3-4.

[116] People v. Campuhan, supra note 81, at 925-926.

[117] See Peoplev. Grande, supranote 64.

[118] See Peoplev. Dela Pefia, 342 Phil 526 (1997).

[119] See Peoplev. Lazaro, 319 Phil. 352 (1995).

[120] People v. Campuhan, supra note 81, at 926.

[121] See Peoplev. Talan, 591 Phil. 812 (2008).

[122] See Peoplev. Tolentino, supranote 91.

[123] See Peoplev. Francisco, supra note 87.

[124] See Peoplev. Arce, Jr., supranote 93.

[125] People v. Comanda, supra note 85, at 664.

[126] A.M. No. 00-4-07-SC, dated November 2 I, 2000.

[127] RULE ON EXAMINATIONOF CHILD WITNESS, Sec. I.

[128] Id. at Sec. 2.

[129] Id. at Sec. 10.
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[130] Id. at Sec. 11.

[131] Id.at Sec. 16.

[132] I1d. at Sec. 17.

[133] Id. at Sec. 20

[134] I1d. at Sec. 19.

[135] UNICEF, THE CHILD WITNESS: A TRAINING MANUAL, p. 40.
[136] Id.

[137] Elita Joy G. Pinga and Anna Victoria M. Veloso, The Child Witness and the law: The Truth (And Nothing
But), PUBLIC POLICY, (July-December 2006) Vol. X, No. 2, pp. 70-71, available at<https:
<https:.//cids.up.edu.ph/wp-content/uploads/2022/03/The-Child-Witness-and-the-L aw-vol.10-no.2-Jul y-Dec-2006-
4.pdf>.<https:

[138] Rachel Zgac, Julien Gross and Harlene Hayne, Asked and Answered: Questioning Children in the
Courtroom, PSYCHIATRY, PSYCHOLOGY AND LAW, Vol. 10 Number 1 2003, p. 199. The study adds:

Finally, the unique structure of the cross-examination interview may hinder a child's ability to provide reliable
and valid testimony. Contrary to interactions outside the courtroom, where aduits readily provide a framework
for children's recollections, children's narratives in the legal setting are far less supported. During
cross-examination, the defence lawyer asks questions in such a way as to structure and control the information
to be recounted. Structural cues that children rely on, such as those that signal a change in conversation topic,
are seldom present during the cross-examination process. (Citations omitted)

[139] Annie Cossins, Cross-Examination in Child Sexual Assault Trials. Evidentiary Safeguard or an Opportunity
to Confuse?, MELBOURNE UNIVERSITY LAW REVIEW, Voal. 33 (2009), p. 75, citing Judy Cashmore, The
Evidence of Children (1995), Crime Prevention Committee, Parliament of Victoria, Combating Child Sexual
Assault: An Integrated Model, Par! Paper No 47 ( 1995) 191; New South Wales, Royal Commission into the New
South Wales Police Service, Final Report (1997) vol 5, 1086.

[140] John E. Myers, Decade of International legal Reform Regarding Child Abuse Investigation and litigation:
Steps toward a Child Witness Code, MCGEORGE LAW REVIEW, 28 Pac. L. J. 169 (1996), available at
<https.//scholarlycommons.pacific.edu/mlr/vol 28/issl.>

[141] See Peoplev. Francisco, supra note 87.

[142] See Peoplev. Dimapilis, supra note 94. 143 Id.

[144] Concurring Opinion of Chief Justice Gesmundo, p. 8.

[145] Concurring Opinion of Chief Justice Gesmundo, p. 8.

[146] People v. Banzuela, 723 Phil. 797,820 (2013).

[147] Concurring Opinion of Chief Justice Gesmundo, pp. 5-6.

[148] See Cruz v. People, 745 Phil. 54, 74 (2014).

[149] Peoplev. Bauyot, G.R. No. 227422, March 18, 2019 (Unsigned Resolution).
[150] TSN, March 1, 2016, pp. 10-11.
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[151] See Peoplev. Linsie, 722 Phil. 374, 384(2013).
[152] People v. Bohol, 415 Phil. 749, 761 (2001).

[153] In accordance with the guidelines as laid down in People v. Tulagan, G.R. No. 227363, March 12, 2019,
896 SCRA 307.

[154] Rollo, p. 27.
[155] Id. at 25-26.

EN BANC

G.R. No. 248049 (People of the Philippines, plaintiff-appellee vs. Efren Agao y Afionuevo, accused- appellant).

CONCURRING OPINION

GESMUNDO, C.J.:

| agree with the ponencia of our esteemed colleague Associate Justice Alfredo Benjamin S. Caguioa and
commend his effolis at enriching jurisprudence. The ponencia sets a fine line between consummated and
attempted rape based on a visual presentation and “biologically accurate description of what constitutes the
dlightest penile contact"[1]to better guide the bench in resolving such cases. The ponencia clarifies what
jurisprudence means by "the slightest touch" that amounts to consummated rape, to wit:

[R]ape x x x reaches the consummated stage as soon as the penis penetrates the cleft of the labia majora, aso
known as the vulval or pudendal cleft, or the fleshy outer lip of the vulva, in even at the slightest degree.
Simply put, mere introduction, however dlight, into tile cleft of the labia majora by a penis that is capable of
penetration, regardless of whether such penile penetration is thereafter fully achieved, consummates the crime
of rape.

XX XX

With careful and decisive reference to the anatomical illustration above, the Court clarifies that when
jurisprudence refers to "mere touching”, it is not sufficient that the penis grazed over the pudendum or the
fleshy surface of the labia majora. Instead, what jurisprudence considers as consummated rape when it
describes a penis touching the vagina is the penis penetrating the cleft of the labia majora, however minimum
or dlight. In other words, the penis mere touch of the pudendum would not result in any degree of penetration
since the pudendum is a muscular part located over the labia majora and therefore mere touch of or brush upon
the same would only constitute attempted rape, not consummated. Similarly, a penis mere grazing of the
fleshy portion, not the vulval cleft of the labia majora, will also constitute only attempted rape and not
consummeated rape, since the same calmot be considered to have achieved the slightest level of penetration.
Stated differently, the Court here elucidates that "mere touch” of the penis on the labia majora legaly
contemplates not mere surface touch or skin contact, but the slightest penetration of the cleft of the labia
majora, however minimum in degree.[2] (Emphases supplied)

Thisis consistent with the En Banc ruling in People v. Campuhan[3] (Campuhan) that it is necessary to "carefully
ascertain whether the penis of the accused in reality entered the labial threshold of the female organ to accurately
conclude that rape was consummated. Failing in this, the thin line that separates attempted rape from
consummated rape will significantly disappear."[4] The visual explanation provided in the ponencia further
clarifies the delineation.
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Indeed, the labia majora begins from the walls of the vulva to the cleft of the labia majora or major lips.[5] The
cleft between the labia majora is caled the pudendal cleft or "cleft of Venus," and it contains and protects the
other, more delicate structures of the vulva.[6] When the offender's penis touches the cleft of the labia majora, it
aready constitutes carnal knowledge because such act shows the consummated effort of the offender to penetrate
the more delicate structures of the vulva.

| write this Concurring Opinion to express some of my thoughts on the matter.

First, while a victim's testimony on the exact point of contact isideal, to my mind, awitness - especially a child -
may find it challenging to accurately point to the anatomical part of the body that the accused's penis actually
touched. Beyond the unfamiliarity of a child with the parts of one's sexual organ and the correct words to use, the
harrowing experience of rape may also hinder the victim from accurately recalling the precise touchpoint.
Fortunately, in this case, the child witness was able to pinpoint the body part that the penis had touched.[7] This
may not hold true in all situations. For instance, in People v. Ombreso,[8] the Court cautioned that when a victim
"is of such age that she cannot be expected to make a distinction between partial and full penile entry, her
testimony that the accused's penis did not enter her sex organ should be taken together with the rest of her
testimony and not taken out of context."[9] Moreover, in Campuhan, the Court acknowledged the limitations of a
child witness. In said case, the child witness answered "yes' to the question of whether the penis of the accused
touched her organ, but when further asked if the penis penetrated her organ, she replied "no." The Court
recognized that the child "could not have been aware of the finer distinction between touching and penetration,”
her "vocabulary is yet as underdeveloped as her sex," and her "language is bereft of worldly sophistication."
Hence, the Court looked into other circumstances to assess whether the accused "made efforts to penetrate” or
"whether the penis was erect" as to consummate the crime.[10]

On these scores, | deem it necessary to reiterate jurisprudence stating that when the necessary genital contact is
not fully established, courts can anchor their findings on other aspects that could reveal the occurrence of
penetration.

In People v. Gabayron,[11] the witness narrated that she cried in pain as the accused tried to insert his penis.
When asked to be specific on how deep the accused was able to insert the organ, the witness simply answered "|
do not know, sir, how far it went, but | felt the pain."[12] The Court held that the victim's testimony established
without a doubt that the accused's organ "managed to come into contact with her vagina, enough to cause her
pain."[13]

In People v. Grande,[14] "the victim testified that she felt pain and her vagina bled," which the Court found to be
"indisputable indications of slight penetration or, at the very least, that the penisindeed touched the labia."[15]

In another case, the Court held that "pain could be nothing but the result of penile penetration, sufficient to
congtitute rape."[16] Indeed, when the victim " [feels] pain inside her vagina," that indicates penetration.[17] |
hasten to add, however, that the absence of pain or even bleeding does not necessarily mean lack of penetration,
as shown in People v. Deliola[18] where the accused tried to dispute that rape occurred based on the victim's
testimony that she "felt no pain and her vagina did not bleed." The Court disagreed, and in affirming the
conviction, held that it is "carnal knowledge, not pain nor bleeding, which is essential to consummate rape." The
Comt recognized that it is "possible for physiological manifestations of rape, such as pain, to appear only after the
incident."[19]

To stress, where the victim did not specifically state in her testimony that the offender's penis penetrated her
vagina, whether fully or partialy, or that the offender's penis distinctively touched the cleft of her labia majora,
there may still be a conclusion that rape was consummated based on any of the following circumstances:
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1. The victim's testimony showed that she felt pam m her genitals;[20]
2. Bleeding occurred in the victim's genitalia;[21]

3. The labia minora was gaping with redness;[22]

4. Discoloration in the inner lips of the vagina;[23]

5. The hy enal tags were no longer visible;[24] or

6. Injury to the sex organ of the victim.[25]

Verily, the fact of the offender's penis touching the cleft of the labia mgjora of the victim may be gathered from
the totality of evidence aside from the victim specifically pinpointing the precise part of the vulva touched or
penetrated by the penis.

Second, | deem it necessary to discuss the effects of the ponencias pronouncement to crimes closely related to
consummated rape, particularly, attempted rape and acts of lasciviousness. The ponencia's disquisition demarcates
between consummated rape and attempted rape by clarifying the minimum physical contact needed to
consummate the crime, thus: "as soon as the penis penetrates the cleft of the labia majora" even at the slightest
degree.[26]Prescinding from this, there is no consummated rape when there is a failure of the penis to touch the
cleft of the labia magjora. Again, the labia majora begins from the walls of the vulva to the cleft of the labia
majora. Accordingly, if the penis of the offender only touched the extreme external portion of the labia majora,
which is far from the pudenda cleft, then such act cannot be considered as consummated rape. Absent any
showing of at least this minimal level of penetration, the crime can only be attempted rape, if not acts
oflasciviousness.[27]

As regards the difference, case law provides that "the intent of the offender to lie with the female defines the
distinction between attempted rape and acts of lasciviousness.”[28] The Court has explained attempted rape to wit:

In attempted rape, therefore, the concrete felony is rape, but the offender does not perform all the acts of
execution of having carnal knowledge. If the slightest penetration of the female genitalia consummates rape,
and rape in its attempted stage requires the commencement of the commission of the felony directly by overt
acts without the offender performing all the acts of execution that should produce the felony, the only means
by which the overt acts performed by the accused can be shown to have a causa relation to rape as the
intended crime is to make a clear showing of his intent to lie with the female. Accepting that intent, being a
mental act, is beyond the sphere of criminal law, that showing must be through his overt acts directly
connected with rape. He cannot be held liable for attempted rape without such overt acts demonstrating the
intent to lie with the female. In short, the State, to establish attempted rape, must show that his overt acts,
should his criminal intent be carried to its complete termination without being thwarted by extraneous matters,
would ripen into rape, for, as succinctly put in People v. Dominguez, Jr.: "The gauge in determining whether
the crime of attempted rape had been committed is the commencement of the act of sexual intercoursg, i.e.,
penetration of the penis into the vagina, before the interruption."[29] (Emphasis supplied; italics in the
origina)

For clarity, "intent to lie with the female" should be read simply as "intent to penetrate" her genital organ.
Attempted rape is committed when the touching of the "cleft of the labia majora," as discussed by the ponencia, is
"coupled with the intent to penetrate."[30]

The distinction between attempted rape and acts of lasciviousness is somewhat clear when the penis does not
touch the external surface of the vagina. In borderline cases, however, where there is a "grazing of the surface of
the female organ," courts have to assess the character of the other overt actsif they reveal an intention to penetrate
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the victim's vagina, rather than to just satisfy lewd desires. This begs the question: How is this intent to penetrate
manifested, or what overt acts reveal such intent?

In People v. Manuel,[31] the "intent to penetrate” was found to have been manifested through these overt acts:
"forcibly removing AAA's shorts and underwear, lying on top of her, mounting and restraining her hands and feet,
and holding his penis with his left hand trying to insert it into her vagina." The Court held that the totality of these
acts clearly demonstrates the accused's objective to insert his penis into her vagina, and thus, was guilty of
attempted rape. The accused was unsuccessful in penetrating AAA's vagina due to her desistance.

In Cruz v. People,[32] however, the Court emphasized the need for an erect penis. It stated that "[t]he intent to
penetrate is manifest only through the showing of the penis capable of consummating the sexual act touching the
external genitalia of the female." It was held that the act of embracing and touching the vagina and breasts "did
not directly manifest his intent to lie with her. The lack of evidence showing his erectile penis being in the
position to penetrate her when he was on top of her deterred any inference about his intent to lie with her."[33]

In People v. Banzuela,[34] the Court held that the act of laying on the ground, along with undressing and kissing
the victim, does not constitute attempted rape, "absent any showing that [the accused] actually commenced to
force his penis:' into the victim's sexual organ. It was found that the accused was not able to commence the act of
intercourse "as he still had his pants on."[35]

In People v. Pargja,[36] the accused was found to have "commenced the commission of rape by the following
overt acts: kissing [the victim's] nape and neck; undressing her; removing his clothes and briefs; lying on top of
her; holding her hands and parting her legs; and trying to insert his penisinto her vagina."[37]

In instances where intent to penetrate is not discernible from the accused's external acts, the crime will only fall
under acts of lasciviousness. Notable is the case of People v. Dadulla[38] wherein the accused opened the zipper
and buttons of the victim's shorts and touched her, but when the latter hid under the bed, the accused employed
force by pulling her out. The Court held that the accused's overt acts manifested lewd designs but not an intent to
penetrate. Hence, the accused was found liable only for acts of lasciviousness.[39] In People v. Bugarin,[40] the
accused was also found guilty only of acts of lasciviousness because his act of kissing the victim's genitalia was
not considered as revealing an intent to commit rape and the former was not even shown to have at least placed
himself on top of the victim.[41] It has been held that "perpetration of the preparatory acts’ would not render an
accused guilty of an attempt to commit such felony.[42] The Comi has held that "[s]uch acts, being equivocal, had
no direct connection to rape. As arule, preparatory acts are not punishable under the Revised Pena Code (RPC)
for as long as they remained equivocal or of uncertain significance, because by their equivocality no one could
determine with certainty what the perpetrator's intent really was."[43]

Third, the pronouncement of the ponencia regarding the point of reference when there is carnal knowledge - the
offender's penis touching the cleft of the labia majora of the victim - may equally be applied in the crime of rape
by sexual assault. Rape by sexual assault is defined under paragraph 2 of Article 266-A of the RPC, asfollows:

2) By any person who, under any of the circumstances mentioned in paragraph 1 hereof, shall commit an act of
sexual assault by inserting his penis into another person's mouth or anal orifice, or any instrument or object,
into the genital or anal orifice of another person.

In Lutap v. People[44] the Court held that the treatment of "touching” and "entering” in penile rape may be
applied in analogy when there is a crime of rape by sexual assault. It was clarified therein that the mere touching
of afemale's sexual organ, by itself, does not amount to consummated rape by sexual assault. At the very least,
there must be an act of insertion or an attempt to insert offender's finger before it can be considered as rape by
sexual assault, whether consummated or attempted. Absent such acts, the crime committed may only be acts of
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|asciviousness.[45]

Applying the doctrine laid down by the ponencia, when any instrument or object, such as a finger, touches the
cleft of the labia mgjora, then such act is now considered as a consummated crime of rape by sexual assault
because it completes the act of penetration of the genitalia of the female victim. If there is no touching of the cleft
of the labiamajora, then it can either be attempted rape by sexual assault or acts of lasciviousness, as the case may
be.

Lastly, it is necessary to stress that the disposition in the ponenciais relevant as regards rape by sexual intercourse
or through penile penetration against a woman, pursuant to Art. 266(a) of the RPC, as amended by the Anti-Rape
Law of 1997,[46] which then defined rape by sexua intercourse as committed by a "man" having "carnal
knowledge of awoman."

Notably, Republic Act No. 11648[47] has recently amended this RPC provision and has redefined this first type
of rape as that committed "by a person who shall have carna knowledge of another person.” The legidlative
deliberations show that the shift in language was done to make the crime gender-neutral or "gender-friendly."[48]
While this is a welcome development in the nation's crimina law, it opens a new dimension to develop in
jurisprudence, thus: what would legally constitute carnal knowledge between non-heterosexual individuals? In the
meantime, suffice it to say that the disposition in this case relates only to penile penetration against awoman. The
repercussions of these statutory changes, i.e., of the accused from "man" to "person” and of the victim from
"woman" to "another person,” can be scrutinized in proper future cases.

As afina note, "the prosecution bears the primary duty to present its case with clarity and persuasion, to the end
that conviction becomes the only logical and inevitable conclusion."49 It is for this purpose that the clarification
in the ponencia is important. The visua clarification in the ponencia will enable our prosecutors to present their
cases with sufficient clarity. It will also provide our magistrates with definitive and anatomically precise guidance
when deciding rape cases.

WHEREFORE, | vote to DENY the appeal and CONCUR with the ponencia.

(SGD.) ALEXANDER G. GESMUNDO
Chief Justice

[1] Ponencia, p. 14.

[2] 1d. at 24-25.

[3] 385 Phil. 912 (2000).
[4] 1d. at 927.

[5] Dr. Ananya Mandal, Vulva Structures, News Medical Life Sciences,
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%20the%620insides.[lastaccessed: July11,2022]

[6] Boundless, Chapter 26.5F. Vulva, Anatomy &  Physiology, August 23, 2013
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© 2026 batas.org - Philippine Bar Review & Law-School Companion Page 37 of 56

Turn this case into an audio lecture - facts, issues, ruling and doctrine - at batas.org



BATAS.org - Philippine Law Library G.R. No. 248049. October 04, 2022

[7] Ponencia, pp. 36-37.

Q: But was he ableto fully penetrate your vagina?

A: No, sir.

Q: Using the female doll, at what part of your vaginawhere his penis was at that time?
A: Dito po samay gitna.

[8] 423 Phil. 966, 975 (2001). The testimony went as follows:

Q Was the penis of your uncle entered into your vagina?

A No, just here. (witness pointing to her vagina)

Q Lorlyn, if thisisyour vagina, where was the penis of your uncle?

A Just here. (witness pointing to the upper part of the vagina opening)

Q Where particularly, can you clearly demonstrate to the court where was the penis of your uncle in relation to
your vagina?

A Here. (witness pointing to the same spot)

[9] Id. at 981.
[10] People v. Campuhan, supra at 924-925.
[11] 343 Phil. 593 (1997).

[12] Id. at 598. The testimony went as follows:

A It happened during that night he went home drunk and then he went to my bedroom, undressed me, kissed
me on my lips and then downward and took off my panty.

Q After doing all those things, what happened next, if anything happened?

A Hetried to insert his organ into mine but it was very painful so, | cried in pain. Then, he stopped, sir.

Q How far was he able to insert his organ that you felt the pain?

A | do not know, sir, how far it went, but | felt the pain.

Q So what you want to tell this Honorable Court was that his organ was able to reach a part of your organ,
that's why you felt the pain?

A Yes, sir. (Emphases supplied)

[13] Id. at 608.
[14] 461 Phil. 403 (2003).

[15] Id. at 420.

[16] People v. Sanchez, 320 Phil. 60, 72 ( 1995).

[17] Id.; see also People v. Gabayron, supra at 608. But see People v. Brioso, 600 Phil. 530, 541-544 (2009),
which cautions against convicting an accused for rape "solely on the basis of the pain experienced by the victim as
aresult of efforts to insert the penis into the vagina," explaining that pain "is subjective and so easy to feign."
While the Court stated that "consummated rape can still be anchored on the victim's testimony that she felt painin
the attempt at penetration,” it stressed that "penile penetration cannot be presu ed from pain aone." However, in
People v. Banzuela (723 Phil. 797, 818 [2013)), the Court held that pam suffered by the victim "is, in itself, an
indicator of the commission of rape.”

[18] 794 Phil. 194(2016).
[19] 1d. at 206.
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[20] People v. Campuhan, supra note 3 at 925-926; see also People v. Castillo, 727 Phil. 556,574 (2014).
[21] People v. Orande, supra at 420.

[22] People v. De la Pefia, 342 Phil. 526, 529 (1997).
[23] Peoplev. Lazaro, 319 Phil. 352, 363 (1995).
[24] People v. Campuhan, supra at 926.

[25] People v. Talan, 591 Phil. 812, 822 (2008).
[26] Ponencia, p. 24.

[27] Cruz v. People, 745 Phil. 54, 69 (2014).
[28] Id. at 58.

[29] Id. at 71-72.

[30] People v. Banzuela, supranote 17 at 820.
[31] G.R. No. 242278, December 9, 2020.

[32] Supra

[33] Id. at 73-74. 34 Supra.

[35] Id. at 820.

[36] 694 Phil. 338 (2012).

[37] Id. at 349.

[38] 657 Phil. 442 (2011).

[39] Id. at 455.

[40] 339 Phil. 570 (1997).

[41] Id. at 588.

[42] Cruz v. People, supraat 72.

[43] Id. at 72-73.

[44] 825 Phil. 10 (2018).

[45] Id. at 18.

[46] Republic Act No. 8353.

[47] An Act Providing for Stronger Protection Against Rape and Sexual Exploitation and Abuse, Increasing the
Age for Determining the Commission of Statutory Rape, amending for the Purpose Act No. 3815, as amended,
otherwise known as "The Revised Penal Code," Republic Act No. 8353, aso known as "The Anti-Rape Law of
1997," and Republic Act No. 7610, as amended, otherwise known as the "Special Protection of Children Against
Abuse, Exploitation and Discrimination Act," approved on March 4, 2022.

[48] Bicameral Conference Committee on the Disagreeing Provisions of Senate Bill No. 2332 and House Bill No.
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7836 (Increasing the Age for Statutory Rape), November 24, 2021, pp. 32-33.

The Chairperson (Sen. Zubiri): Yes, wed like to put the amendment, for the record, on Article 266-A. Rape;
When and How It is Committed. "Rape is committed by a person. We changed it from 'man' to 'person.’ Actually,
these are all Risa Hontiveros amendments where we reiterated also that we just made it gender-friendly x x x. For
record purposes lang, al mention of 'man’ becomes a 'person’ and a ‘woman' a 'person’ as well - another ‘person’ -
if that's al right.

The Chairperson (Rep. Deloso-Montalla). Thank you, Mr. Chair. We have no objection from the House.

[49] People v. Manuel, supra note 31; People v. Pareja, supra note 36 at 352.

EN BANC

G.R. No. 248049 - PEOPLE OF THE PHILIPPINES, Plaintiff-Appellee v. EFREN AGAO y ANONUEVO,
Accused-Appellant.

Promul gated:
October 4, 2022

DISSENTING AND CONCURRING OPINION
LEONEN, J.:

I would have concurred except that the ponencia introduces doctrine which | cannot countenance. | therefore
dissent.

The experience of a rape survivor cannot be trivialized by abstract invocations of due process and mechanical
references to anatomical drawings on the pretense of establishing a "clearer parameter”[1] and to "[loosen] the
constricted uncellainty of semantics'[2] that allegedly accompany rape cases. "Honest justice”[3] cannot be had
merely by reducing life-altering traumainto sterile diagrams divorced from the context of the offense itself.

With much respect, | fail to see why there is a necessity to discuss the various degrees of penetration in the guise
of clarifying the "perceived uncertainty"[4] in the penalties for rape. Regretfully, the discussion regarding the
anatomy of the vagina and its relation to penetration reverses established progressive doctrine, downplays the
crime of rape, and makes invisible the sordid violation of the dignity of the victim.

Rapeis no longer a crime against chastity. It is now a crime against the dignity of a human being.

Rape is not punished in degrees as the trauma that comes from it is not experienced in degrees. The woman and
girl victim views the violation as a whole. To tell her that her experience is that of frustrated or attempted rape /
would be to disregard her experience, her trauma, and the violation of her dignity which the law punishes.

Continued male violence in our patriarchy hides within subtle legal distinctions which burden the victim
disproportionately. In this case, the ponencia uses an amorphous yet misguided application of the rights of the
accused without understanding the full patriarchal concept of rape. It, unfortunately, has not gone beyond rape as
aprotection of chivalry's male roles and stature vis-a-vis female.

There is no such thing as attempted rape. All rapeisrape. All rape violates dignity. The finer points of the parts of
the vagina touched by the penisisirrelevant.

The ponencia, regrettably, is not a progressive step. It will license once more the kind of masculinity that has
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cheapened women to sexual objects whose value is reduced to their vagina and the pleasure men derive from
them.

| urge that we do not do the unnecessary: "clarify" doctrine when it is not needed and, in the process, contribute to
the suffering of more women and girl victims.

| urge for the reconsideration of this further objectivization of women. We must reconsider for the sake of our
wives, our daughters, and our granddaughters.

This case stemmed from an appeal of the January 15, 2019 Decision of the Court of Appeas finding
accused-appellant Efren Agao y Afionuevo guilty beyond reasonable doubt of two counts of statutory rape under
Article 266-A, paragraph 1, and Article 266-B of the Revised Penal Code, as amended, with relation to Republic
Act No. 7610.

The Informations against accused-appel lant read:
Crim. Case No. 1453-V-14

"That sometime in July 2010, in Vaenzuela [c]ity, Metro Manila, and within the jurisdiction of this Honorable
Court, the above-named accused, being the step-father of herein minor victim AAA, who was then 10 years
old, DOB: (December 6, 1999), by means of force and intimidation, did then and there willfully, unlawfully
and feloniously have sexual intercourse with said minor victim, against her will and without her consent,
thereby subjecting the said minor victim to sexual abuse, which debased, degraded and demeaned her[]
intrinsic [worth] and dignity as a human being.

CONTRARY TO LAW."

Crim. Case No. 1454-V-14

"That sometime in January 2012, in Valenzuela City, Metro Manila and within the jurisdiction of this
Honorable Court, the above-named accused being the step-father of herein minor victim AAA, who was then
13 years old[5] DOB: (December 6, 1999), by means of force and intimidation, did then and there willfully,
unlawfully and feloniously have sexual intercourse with the said minor victim, against her will and without her
consent, thereby subjecting the said minor to sexual abuse, which debased, degraded and demeaned her
intrinsic worth and dignity as human being.

CONTRARY TO LAW."[6]

According to the narration of facts, AAA's mother lived with accused- appellant and AAA treated him as her
stepfather. AAA testified that the abuse started when she was 10 years old, when the accused- appellant would
touch her genitals while bathing her. She added that the first incident of rape happened in July 2010, at about 7:00
am., when she awoke to accused- appellant touching her breasts and vagina and then trying to insert his penis
into her vagina. Specifically, she testified that accused-appellant managed to have his erect penis touch the outer
fold of her vagina, or the labia majora, but was unable to fully penetrate her vagina because she kept fighting
back.[7] She stated that this incident happened again sometime in January 2012, but that accused-appellant was
again unableto fully penetrate her vagina because she kept fighting back.[8]

When the incidents were reported to the police, AAA's physical examination showed no evident injury to her
genitals.[9]

In a March 15, 2017 Joint Decision, the Regional Trial Court held accused-appellant guilty beyond reasonable
doubt, noting that while "there was no laceration noted in AAA's hymen, with appellant's penis only merely
touching the labia, the crime of rape was nevertheless consummated.”[10]
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The Court of Appeals affirmed the Joint Decision but made modifications on the award of damages.[11]

The ponencia affirms the statement of facts of the case and finds no issue with AAA's lear and categorical
testimony of her harrowing experience. The charge for Criminal Case No. 1454-V-14, however, was / modified
from statutory,rape to that of simple rape, since AAA was aready 12 years old when the incident occurred in
January 2012.[12]

| agree with these findings as well as the modification of the second criminal case to simple rape due to AAA's
age at the time of the incident. The ponencia, however, goes further than the factual findings and tries to "clarify"
aperceived confusion in jurisprudence between attempted rape and consummated rape:

Furthermore, pursuant to the balance that must be struck between the fundamental freedoms of the accused and
the abused child, and the Court's affirmation notwithstanding, it nevertheless finds both a need as well as a
suitable jurisprudential platform to clarify the parameters that must attend the courts appreciation of the stages
of commission of rapein light of prevailing jurisprudence that has evolved in its definition of what constitutes
"the slightest touch” that consummates the same. The Court here discerns that an explication is in order given
the determined inexactitude in the evolution of the minimum physical threshold that distinguishes between
attempted and consummated rape.[13]

It then proceeds to go into an exhaustive discussion of the "the exact anatomical situs of the pertinent body parts
referred to in existing jurisprudence,"[14] even providing this Comi with an illustration of the anatomy of the
vulva.[15] Using thisillustration, it concludes that:

With careful and decisive reference to the anatomical illustration above, the Court clarifies that when
jurisprudence refers to "mere touching", it is not sufficient that the penis grazed over the pudendum or the fleshy
surface of the labia majora. Instead, what jurisprudence considers as consummated rape when it describes a penis
touching the vagina is the penis penetrating the cleft of the labia majora, however minimum or slight. In other
words, the penis mere touch of the pudendum would not result in any degree of penetration since the pudendum
is a muscular part located over the labia majora and therefore mere touch of or brush upon the same would only
constitute attempted rape, not consummated. Similarly, a penis mere grazing of the fleshy portion, not the vulval
cleft of the labia majora, will also constitute only attempted rape and not consummated rape, since the same
cannot be considered to have achieved the slightest level of penetration. Stated differently, the Court here
elucidates that "mere touch” of the penis on the labia majora legally contemplates not mere surface touch or skin
contact, but the slightest penetration of the cleft of the labia majora, however minimum in degree.[ 16]

While it is admirable that the ponencia has introduced a novel way to distinguish between the attempted and
consummated stages of the crime (i.e. rape is consummated only when the penis touches the vulval cleft of the
labia majora), it is respectfully submitted that this kind of discussion may not be as progressive as the ponencia
perceivesit to be.

| fear that continuing with this type of erudition disregards the strides the law has made into not only reclassifying
the crime of rape, but also into shaping our very notions of what rapeis and how it could be committed.

Prior to its amendment, Article 335 of the Revised Penal Code penalized rape as a crime against chastity. Rape
could only be committed against someone who was biologically a woman:

ARTICLE 335. When and How Rape is Committed. - Rape is committed by having carnal knowledge of a
woman under any of the following circumstances:

1. By using force or intimidation;

2. When the woman is deprived of reason or otherwise unconscious; and
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3. When the woman is under twelve years of age, even though neither of the circumstances mentioned in the
two next preceding paragraphs shall be present.

The crime of rape shall be punished by reclusion temporal.[17]

People v. Jumawan[18] explains that the protection of a woman's chastity was not rooted in the protection of a
woman's person, but rather in the archaic treatment of women as property-specifically, a man's property:

The evolution of rape laws is actualy traced to two ancient English practices of 'bride capture’ whereby a man
conquered awoman through rape and 'stealing an heiress whereby a man abducted awoman and married her.

The rape laws then were intended not to redress the violation of the woman's chastity but rather to punish the
act of obtaining the heiress property by forcible marriage or to protect a man's valuable interest in his wife's
chastity or her daughter's virginity.

If aman raped an unmarried virgin, he was guilty of stealing her father's property and if a man raped his wife,
he was merely using his property.

Women were subjugated in laws and society as objects or goods and such treatment was justified under three
ideologies.

Under the chattel theory prevalent during the 6th century, a woman was the property of her father until she
marries to become the property of her husband. If a man abducted an unmarried woman, he had to pay the
owner, and later buy her from the owner; buying and marrying a wife were synonymous.

From the 11th century to the 16th century, a woman lost her identity upon marriage and the law denied her
political power and status under the feudal doctrine of coverture.

A husband had the right to chastise his wife and beat her if she misbehaved, allowing him to bring order within
the family.

This was supplanted by the marital unity theory, which espoused a similar concept. Upon marrying, the woman
becomes one with her hushand. She had no right to make a contract, sue another, own personal property or
write awill.[19]

In 1990, then Representative Raul Roco filed a House Bill attempting to reclassify rape from a private crime to a
public crime, to expand its scope include marital rape, and to radically change its meaning to include the forceful
insertion of instruments or objects into the genitals. This was met with reservations, and the 8[th] Congress
adjourned with the bill remaining at committee level.[20] During the 9[th] Congress, a number of femae
legislators and women's groups decided to take part in the refiling of a more comprehensive anti-rape bill but it
was, again, unfortunately met by strong opposition. By the 10[th] Congress, the bill was again pushed, this time
using the traditional definition of rape, as legislators were more open to the reclassification of the crime from
private to public, but not to the more radical definitions pushed by the women's groups.[21]

Republic Act No. 8353, repealing Article.335 of the Revised Penal Code and reclassifying rape as a crime against
persons, was finally promulgated in 1997. While the traditional definition of rape has been carried over (i.e. carnal
knowledge of a woman against her will), the second paragraph now used the gender-neutral word "person,”
implying that the offender need not be a man and the offended party need not be awoman.[22]

The reclassification of rape as a crime against persons raised the expectation that jurisprudence would proceed to
focus on the "offense's nature as a violation of a person rather than as aviolation of awoman's honor."[23]

Article 266-A presently states:
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ARTICLE 266-A. Rape; When And How Committed. - Rape |s Committed

1) By aman who shall have carnal knowledge of a woman under any of the following circumstances:
(a) Through force, threat, or intimidation;

(b) When the offended party is deprived of reason or otherwise is unconsc10us,
(c) By means of fraudulent machination or grave abuse of authority; and

(d) When the offended party is under twelve (12) years of age or is demented, even though none of the
circumstances mentioned above be present.

2) By any person who, under any of the circumstances mentioned in paragraph | hereof, shall commit an act of
sexual assault by inserting his penis into another person's mouth or anal orifice, or any instrument or object, into
the genital or ana orifice of another person.

In previous cases, this Comi has already recognized how the "concept of rape was revolutionized" to cover cases
of sexual offenses that were previously not denominated as such:

With the enactment of Republic Act No. 8353 (R.A. No. 8353), otherwise known as the Anti-Rape Law of
1997, the concept of rape was revolutionized with the new recognition that the crime should include sexual
violence on the woman's sex-related orifices other than her organ, and be expanded as well to cover
gender-free rape. The transformation mainly consisted of the reclassification of rape as a crime against persons
and the introduction of rape by "sexual assault" as differentiated from the traditional "rape through carnal
knowledge" or "rape though sexual intercourse.”

Paragraph 1 under Section 2 of R.A. No. 8353, which is now Paragraph 1 of the new Article 266-A of the
Revised Penal Code, covers rape through sexual intercourse while paragraph 2 refers to rape by sexual assault.
Rape through sexual intercourse is also denominated as "organ rape" or "penile rape." On the other hand, rape
by sexual assault is otherwise called "instrument or object rape," also "gender-free rape," or the narrower
"homosexual rape."[24] (Citations omitted)

The Court has since promulgated progressive rulings in relation to the nature of rape[25] In People v.
Quintos,[26] we held that "[t]he circumstances when rape may be committed under Article 266-A of the Revised
Penal Code should be defined in terms of the capacity of an individual to give consent."[27] This Court has
likewise, in along line of cases,[28] declared that the crime of rape is punishable asit is aviolation of the victim's
dignity:

Rape, including other forms of sexua abuse, should no longer be viewed as a crime against chastity, which
focuses on the dishonor to the victim's father or family. Rape and sexual abuse is a strike against the person of
the victim. It is aviolation of one's autonomy, a "violation of free will, or the freely made choice to engage in
sexual intimacy."[29]

This more progressive view of rapeisin line with our obligations under the Convention on the Elimination of All
Forms of Discrimination Against Women (CEDA W),[30] wherein the Philippines, as a State Party, is obliged
"[t]o take all appropriate measures, including legislation, to modify or abolish existing laws, regulations, customs
and practices which constitute discrimination against women[.]"[31] State Parties are expected:

To modify the social and cultural patterns of conduct of men and women, with a view to achieving the
elimination of prejudices and customary and all other practices which are based on the idea of the inferiority or
the superiority of either of the sexes or on stereotyped roles for men and women[.][32]

The Committee on the Elimination of Discrimination Against Women previously recognized several problems
with legislation involving violence against women, including "treating sexual violence against women as crimes
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against the honour of the family or crimes against decency rather than violations of women's right to physical
integrity."[33] The Committee specifically recommended State Paiiies to "ensure that laws against family
violence and abuse, rape, sexual assault and other gender-based violence give adequate protection to all women,
and respect their integrity and dignity."[34]

Thus, rape should be interpreted not as an honor-based offense, but as a consent-based offense. It is an exercise of
power over a person, rather than a purely sexual act. The prevalence of physical violence in many rape cases
shows that sex is used as a weapon to assault a person.[35] It is not so much aviolation of chastity as much asitis
aviolation of dignity through degradation and humiliation[36] that often results in "severe, long-lasting physical
and psychic harm."[37]

I remain firm in my view that the reconceptualization of rape, and our more gender-sensitive laws and legal
lenses, require us to examine human sexuality and sexual acts as more than just unwanted penile penetration.

Sexual intercourse is not merely the penetration of apenisin avagina. It involves numerous other acts that may or
may not require penetration. At its core, sexual intercourse is a powerful expression of intimacy between human
beings. It "requires the shedding of all inhibitions and defenses to alow humans to explore each other in their
most basic nakedness."[38] As | stated in People v. Caoili:[39]

The persistence of an archaic understanding of rape relates to our failure to disabuse ourselves of the notion
that carnal knowledge or sexual intercourse is merely a reproductive activity. It is not. Sexual intercourse may
be done for pleasure. It may be done for religious purposes. It may be a meansto any end.

Hence, sexua intercourse encompasses a wide range of sexua activities not limited to those involving
penetration, genitals, and opposite sexes. Sexual intercourse is a sexual activity that is pailicipated by at least
two individuals of the same or opposite sex for purposes of attaining erotic pleasure. It may be penetrative or
simply stimulative. It may or may not involve persons of opposite sexes. When forced, sexual intercourse
constitutes rape.

This understanding of sexua intercourse would prevent courts from unnecessarily and unjustly convicting
persons of lesser crimes when they are undoubtedly guilty of rape.[40]

Human beings have full autonomy to decide who to be intimate with and what acts may be shared through that
intimacy. Rapeis a crime because it violates that autonomy.

Now this Court is faced with determining the "anatomical situs' of where exactly a biological man's penis needs
to touch a biological woman's vaginain order for it to be rape. But rape is no less an act of rape regardless of the
"situs." The degree of penetration does not make one case of rape less heinous than the other. This is because al
forced sexual acts involve the desecration of the person's will and dignity. In People v. Quintos:[41]

The classifications of rape in Article 266-A of the Revised Penal Code are relevant only insofar as these define
the manners of commission of rape. However, it does not mean that one manner is less heinous or wrong than
the other. Whether rape is committed by nonconsensual carnal knowledge of a woman or by insertion of the
penis into the mouth of another person, the damage to the victim's dignity isincalculable... [O]ne experience of
sexual abuse should not be trivialized just because it was committed in arelatively unusual manner.

"The prime purpose of [a] crimina action is to punish the offender in order to deter him and others from
committing the same or similar offense, to isolate him from society, reform and rehabilitate him or, in general,
to maintain social order." Crimes are punished as retribution so that society would understand that the act
punished was wrong.

Imposing different penalties for different manners of committing rape creates a message that one experience of

rape is relatively trivial or less serious than another. It attaches different levels of wrongfulness to equally
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degrading acts. Rape, in whatever manner, is a desecration of a person's will and body. In terms of penalties,
treating one manner of committing rape as greater or less in heinousness than another may be of doubtful
congtitutionality.[42] (Citations omitted)

Even prior to the enactment of Republic Act No. 8353, this Court has already accepted as doctrine that "[a]
broken hymen is not an essential element of rape."[43] In Peoplev. Salinas:[44]

In rape cases, there are no half measures or even quarter measures nor is their gravity graduated by the inches
of entry. Partial penile penetration is as serious as full penetration; the rape is deemed consummated in either
case. In a manner of speaking, bombardment of the drawbridge is invasion enough even if the troops do not
succeed in entering the castle.[45]

The absence of half measures in a crime as heinous as rape was what prompted this Court to accept that there is
no such crime as "frustrated rape." People v. Orita]46] explains:

Clearly, in the crime of rape, from the moment the offender has carnal knowledge of his victim he actually
attains his purpose and, from that moment aso all the essential elements of the offense have been
accomplished. Nothing more is |eft to be done by the offender, because he has performed the last act necessary
to produce the crime. Thus, the felony is consummated. In along line of cases . . . , We have set the uniform
rule that for the consummation of rape, perfect penetration is not essential. Any penetration of the female organ
by the male organ is sufficient. Entry of the labia or lips of the female organ, without rupture of the hymen or
laceration of the vagina is sufficient to warrant conviction. Necessarily, rape is attempted if there is no
penetration of the female organ ... because not all acts of execution was performed. The offender merely
commenced the commission of a felony directly by overt acts. Taking into account the nature, elements and
manner of execution of the crime of rape and jurisprudence on the matter, it is hardly conceivable how the
frustrated stage in rape can ever be committed.[47] (Citations omitted)

The ponenciais correct in stating that this Court has, in past cases, diverged from the ruling in Orita, resulting in
different interpretations of what may constitute genital contact. However, instead of simply upholding the doctrine
in Orita and stating that a partial touching of the genitals is as traumatic to the victim as full penetration, the
ponencia went so much as to provide a pseudo-medical analysis, with the sole purpose of lessening a rapist's
liability. By providing an exhaustive-and extensive-description of the parts of the vagina to determine when rape
is considered consummated, the ponencia has unwittingly limited the scope of rape.

This Court should view Article 266-A of the Revised Penal Code from the eyes of the victim, not from the point
of view of the perpetrator. All rape / victims suffer the same trauma. All rape victims suffer the same indignity.
To continue the discussion started by the ponencia would be to accept that the victim will now bear the burden to
prove that the penis touched the "outer fleshy part” of her vagina and not merely the muscular part of the
pudendum. It places the blame on the victim should she fight back and there would only be a slight touching of
the pudendum, because only the lower offense of attempted rape can be charged then.

We are not discussing here whether the crime has been committed. There is no issue in this case that rape
occurred. A discussion of the different degrees of commission presupposes that the crime was committed. There
was rape. AAA was raped. To further discuss which part of her vagina was violated serves no other purpose than
as a platform to determine how this Court can lessen her rapist's punishment.

To reduce a woman to merely a vagina that can be sexually conquered reduces her worth and dignity. By
unnecessarily belaboring on the different physiological aspects of her vagina in the guise of protecting the
accused's rights from "the [considerable] difference in the lengths of period of incarceration"[48] between the
attempted and consummated rape of a minor, this Court takes a step back towards the previous
heterononnative-and frankly, misogynistic-definitions of rape. It likewise undermines the severity of the trauma
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suffered by sexually abused women and children.

Rape is a crime because it is a violation of a person's consent to intimacy and sexual relations. Rape is a crime
because it is a violation of a person's human dignity. No amount of anatomical discourse should ever erase the
heinousness of this crime.

(SGD.) MARVIC M.V.F. LEONEN
Senior Associate Justice

[1] Ponencia, p. 22.
[2] Ponencia, p. 22.
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EN BANC
G.R. No. 248049-PEOPLE OF THE PHILIPPINES,petitioner, v. AAA* respondent.

Promul gated:
October 4, 2022

SEPARATE CONCURRING OPINION

SINGH, J.:

| express my full concurrence to the ponencia, as it nhow provides clarity and guidance to the members of the
bench and the bar in the prosecution of, and in the appreciation of the evidence in, rape cases.

The (1) adoption of the esteemed ponente of the recommendations | have made during the deliberations
notwithstanding, particularly, the addition of an illustration of what the female genitalia looks like when awoman
is standing up or lying prone, to supplement the illustrations included in the ponencia; and (2) the fine-tuning of
my original recommendation, i.e., that, in cases of minor victims, the genital contact threshold for a finding of
consummated rape through penile penetration is deemed already met once the entirety of the prosecution evidence
establishes - "that there was repeated touching of the accused's erect penis on the minor victim's vagina,"[1] into
"a clear physical indication of the inevitability of the minimum contact threshold as clarified here, if it were not
for the physical immaturity and underdevelopment of the minor victim's vaging,"[2] as suggested by Associate
Justice Rodil V. Zalameda during deliberations, | nevertheless respectfully submit this Separate Concurring
Opinion to draw attention to certain discussionsin the ponenciawhich | believe merit further elucidation.

© 2026 batas.org - Philippine Bar Review & Law-School Companion Page 49 of 56
Turn this case into an audio lecture - facts, issues, ruling and doctrine - at batas.org



BATAS.org - Philippine Law Library G.R. No. 248049. October 04, 2022

The clarification sought to be made in the ponencia was captured in this statement:

xxX, for as long as the prosecutorial evidence is able to establish that the penis of the accused penetrated the
vulval cleft or the cleft of the labiamajora (i.e., the cleft of the fleshy outer lip of the victim's vagina), however
slight the introduction may be, the commission of rape already crossed the threshold of the attempted stage and
into its consummation.[3] (emphasis not mine)

Two things are highlighted in the above statement: (a) the primacy of the presumption of innocence in criminal
cases such that, the evidence of the prosecution should be able to establish the guilt of the accused beyond
reasonable doubt; and (b) the varying degrees of penetration differentiates consummated rape from attempted rape
and acts of lasciviousness.

The presumption of innocence and the
evidentiary presumptionsin sexual
abuse cases

The ponencia articulated it best: there must be a balance that must be struck between the fundamental freedoms of
the accused and the victim.

Article 11, Section 14 of the 1987 Philippine Constitution provides:
SECTION 14. (1) No person shall be held to answer for a criminal offense without due process of law.
(2) Inal criminal prosecutions, the accused shall be presumed innocent until the contrary is proved, xxx

The presumption of innocence is a "basic constitutional principle, fleshed out by procedural rules which place on
the prosecution the burden of proving that an accused is guilty of the offense charged by proof beyond reasonable
doubt. Corollary thereto, conviction must rest on the strength of the prosecution's evidence and not on the
weakness of the defense."[4]

In People v. De Guzman,[5] the Court explained:

The constitutional presumption of innocence is not an empty platitude meant only to embellish the Bill of
Rights. Its purpose is to balance the scales in what would otherwise be an uneven contest between the lone
individual pitted against the People of the Philippines and all the resources at their command.[6]

Needless to say, the failure to rebut the presumption of innocence in criminal cases by proof beyond reasonable
doubt of the guilt of the accused resultsin an acquittal.

Crimes that are sexua in nature, such as rape, are particularly hard to prosecute, owing to the, more often than
not, privacy that attends their commission. And unless a witness other than the victim herself testifies to the fact
of the sexua assault, the strength of the prosecution's case relies heavily on the testimony of the victim to
establish the guilt of the accused beyond reasonable doubt. Of course, thisis not to say that the crime of rape can
only happen in isolation as in fact, the Court, in numerous cases, has held that lust, as in rape, is no respecter of
time and place.[7] Thus, convictions have been decreed in rapes that have occurred even in the most unlikely
places such as in park, along a roadside, within school premises, or even in an occupied room;[8] inside a house
or where there are other occupants, and even in the same room where there are other members of the family who

are sleeping.[9]
Jurisprudence has laid down the guidelines in deciding sexual abuse cases:

The guidelines are: (1) an accusation of rape can be made with facility, and while the accusation is difficult to
prove, it is even more difficult for the accused, though innocent, to disprove the accusation; (2) in the nature of
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things, only two persons are usualy involved in the crime of rape; hence, the testimony of the complainant
should be scrutinized with great caution; and (3) the evidence for the Prosecution must stand or fall on its own
merits, and cannot draw strength from the weakness of the evidence for the Defense.[10]

As has been repeatedly pronounced by the Court, the credibility of the complainant is the single most important
issue in prosecution of rape cases.[11]

So too, in this jurisdiction, several presumptions in favor of the victims of sexual assault cases have been
jurisprudentially settled.

In People v. Gahi,[12] for instance, the Court held:

It islikewise jurisprudentially settled that when a woman says she has been raped, she says in effect al that is
necessary to show that she has been raped and her testimony aone is sufficient if it satisfies the exacting
standard of credibility needed to convict the accused. Thus, in this jurisdiction, the fate of the accused in arape
case, ultimately and oftentimes, hinges on the credibility of the victim's testimony.[13]

As the crime of sexual assault may be perpetrated regardless of age, some of these presumptions are applicable to
minor victims as well.

Thus, in People v. Alicante,[14] the Court noted:

Aswe have so held in the past, ayoung girl would not publicly disclose a humiliating and shameful experience
of being sexually abused by her father if such were not the truth, especially so in this case where there has been
no showing of bad blood between father and daughter prior to the charges of rape.[15]

Similarly, in People v. Campaner,[16] the Court affirmed the conviction of the accused, taking into consideration
the factual circumstances of the case that involved a minor victim:

As we have said time and again, no woman, especially one who is of tender age such as complainant, would
concoct a story of defloration against a virtual stepfather, allow an examination of her private parts and subject
herself to risk ridicule and the humiliation, rigors, trouble, and inconvenience of a public trial unlessin fact she
was raped and her only motive in bringing the casesisto seeto it that justice is done.[17]

The foregoing circumstances bear heavily on the accused's defense as the alleged perpetrator is now forced to
contend with these presumptions in defending his innocence. Instead of the traditional burden on the prosecution
to overcome the constitutional presumption of innocence with proof beyond reasonable doubt, an accused in a
sexual abuse case has to face these presumptions, which, for good or bad, have had the practical effect of shifting
the burden of evidence to the accused in these cases. In addition, the accused must also be able to negate the
credibility of the witnesses, more often, the victim, who have been afforded such benefit.

Thus, People v. Amarela[18] was a welcome development, as it veered away from the so-called Maria Clara
doctrine that has, for many years, aided the Court in resolving rape cases. While not completely abandoning the
Maria Clara doctrine, Amarela contextualized the same to level the playing field between the accused and the
victim, so to speak:

This opinion borders on the fallacy of non sequitor. And while the factual setting back then would have been
appropriate to say it is natural for a woman to be reluctant in disclosing a sexual assault; today, we simply
cannot be stuck to the Maria Clara stereotype of a demure and reserved Filipino woman. We, should stay away
from such mindset and accept the realities of a woman's dynamic role in society today; she who has over the
years transformed into a strong and confidently intelligent and beautiful person, willing to fight for her rights.

In this way, we can evaluate the testimony of a private complainant of rape without gender bias or cultural
misconception. It is important to weed out these unnecessary notions because an accused may be convicted
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solely on the testimony of the victim, provided of course, that the testimony is credible, natural, convincing,
and consistent with human nature and the normal course of things. Thus, in order for us to affirm a conviction
for rape, we must believe beyond reasonable doubt the version of events natrated by the victim.[19]

Of course, it should be stressed, lest | be misunderstood, the presumption of innocence, guaranteed under the
Constitution no less, enjoys primacy than the presumptions afforded victims of sexua assault cases. To echo De
Guzm,an, the inexorable mandate of the presumption of innocence in favor of the accused is that, for all the
authority and influence of the prosecution, the accused must be acquitted and set freeif his guilt cannot be proved
beyond the whisper of a doubt and, needless to say, that mandate shall be enforced.[20]

As can be gleaned from the ponencia, the accused's right to be presumed innocent until proven guilty can only be
overturned when his guilt is proven beyond all reasonable doubt. The balance that the ponente aims for is thus
kept intact with the proposed guidelines.

The varying degrees of penetration
differentiates consummated

rape from attempted rape

and acts of lasciviousness

Currently worded, the offenses of rape, under Article 266-A, as amended by Republic Act (R.A.) No. 11648[21]
and acts of lasciviousness under Article 336 of the Revised Penal Code (RPC) read:

Rape
Acts of Lasciviousness
Article 266-A. Rape, When and How Committed. - Rape is committed -
1. By aperson who shall have carnal knowledge of another person under any of the following circumstances:

a. Through force, threat or intimidation;

b. When the offended party is deprived of reason or is otherwise unconscious;

¢. By means of fraudulent machination or grave abuse of authority;

d. When the offended party is under sixteen (16) years of age or 1s demented, even though none of the
circumstances mentioned above be present: Provided, That there shall be no criminal liability on the part of a
person having carnal knowledge of another person under sixteen (16) years of age when the age difference
between the parties is not more than three (3) years, and the sexual act in question is proven to be consensual,
non-abusive, and non- exploitative: Provided, fitrther, That if the victim is under thirteen (13) years of age,
this exception shall not apply.

As used in this Act, non-abusive shall mean the absence of undue influence intimidation, fraudulent
machinations, coercion, threat, physical, sexual, psychological, or mental lilJUry or maltreatment, either with
intention or through neglect, during the conduct of sexual activities with the child victim. On the other hand,
non-exploitative shall mean there is no actual or attempted act or acts of unfairly taking advantage of the
child's position of vulnerability , differential power, or trust during the conduct of sexual activities.

2. By any person who, under any of the circumstances mentioned in paragraph | hereof: shall commit an act of
sexual

assault by inserting his penis into another person's mouth or anal orifice , or any instrument or object, into the
genital or anal orifice of another person.

Article 336. Acts of lasciviousness. - Any person who shall commit any act of lasciviousness upon other
persons of either sex, under any of the circumstances mentioned m the preceding article, shall be punished by
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prision correccional.

On the one hand, the elements of rape under Article 266-A of the RPC are: (1) The act is committed by a man; (2)
That said man had carnal knowledge of awoman; and (3) That such act was accomplished through force, threat or
intimidation. [22]

On the other, the elements of the crime of acts oflasciviousness are: (@) the offender commits any act of
lasciviousness or lewdness upon another person of either sex; and (b) the act of lasciviousness or lewdness is
committed either (i) by using force or intimidation; or (ii) when the offended party is deprived of reason or is
otherwise unconscious; or (iii) when the offended party is under 12 years of age. As thus used, lewd is defined as
obscene, lustful, indecent, lecherous; it signifies that form of immorality that has relation to moral impurity; or
that which is carried on a wanton manner.[23]

Pertinent to the crime of acts of lasciviousness against minors is the definition given to "lascivious conduct” by
the Rules and Regulations on the Reporting and Investigation of Child Abuse Cases of R.A. No. 7610,[24] which
reads:

h) "Lascivious conduct” means the intentional touching, either directly or through clothing, of the genitalia,
anus, groin, breast, inner thigh, or buttocks, or the introduction of any object into the genitalia, anus or mouth,
of any person, whether of the same or opposite sex, with an intent to abuse, humiliate, harass, degrade, or
arouse or gratify the sexual desire of any person, bestiality, masturbation, lascivious exhibition of the genitals
or pubic area of aperson;

To the mind of the undersigned, the utility of the ponencia's discussion on the threshold that should be breached
to qualify the crime into rape is easily discernible. Thus, while rape is characterized by the carnal knowledge of a
woman under the circumstances enumerated in Article 266-A of the RPC, the crime of acts of lasciviousness
contemplates an act that does not breach the physical threshold for the crime of rape.

The Court elucidates in Lutap v. People:[25]

Instead, petitioner's lewd act of fondling AAA's sexual organ consummates the felony of acts of lasciviousness.
The dlightest penetration into one's sexual organ distinguishes an act of lasciviousness from the crime of rape.
People v. Bonaagua discussed this distinction:

It must be emphasized, however, that like in the crime of rape whereby the slightest penetration of the male
organ or even its slightest contact with the outer lip or the labia majora of the vagina already consummates the
crime, in like manner, if the tongue, in an act of cunnilingus, touches the outer lip of the vagina, the act should
also be considered as already consummating the crime of rape through sexual assault, not the crime of acts of
lasciviousness. Notwithstanding, in the present case, such logical interpretation could not be applied. It must be
pointed out that the victim testified that Ireno only touched her private part and licked it, but did not insert his
finger in her vagina. This testimony of the victim, however, is open to various interpretation, since it cannot be
identified what specific part of the vaginawas defiled by Ireno. Thus, in conformity with the principle that the
guilt of an accused must be proven beyond reasonable doubt, the statement cannot be the basis for convicting
Ireno with the crime of rape through sexual assault.[26] (citations omitted; emphasis maintained; underscoring
supplied)

Not to diminish the crime of acts oflasciviousness as the lesser offense of the two, and even if the Court were to
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include attempted rape, which contemplates a situation where there was no penetration of the sex organ of the
intended victim because not all acts of execution were performed,[27] the undeniable fact remains: these offenses
are unspeakable acts committed by one person against another, without regard to the victim's age, gender, and
status. However, the distinction between the two crimes is necessary because of the anatomical context within
which crimes of a sexual nature are meant to be understood. |, therefore, agree with the clarification of the
ponencia that considered the points raised by Chief Justice Alexander G. Gesmundo and Associate Justice Mario
V. Lopez:

Further to the instant clarification, in the converse, the Court also clarifies that when there is no touching of the
penis to the vulval cleft of the labia majora of the victim in a case of rape through penile penetration, there can
be no finding of consummated rape but only attempted rape or acts of lasciviousness, as the case mav be, with
the distinctions determinable based on various indications that may reveal either the absence or presence of
"intent to lie" on the part of the accused, which include the presence of an erect penis.[28] ( emphasis supplied)

To end, the real value of this ponencia, in specifying the threshold by which the crime of rape may be measured,
isitsinevitability. We al fervently hope that sexual abuse cases will abate, but experience has shown a contrary
trend. As we continue to advocate measures to see such mitigation in sexua abuse occurrences, our courts will
continue to adjudicate these cases as a matter of course.

This is not the only aspect of this ponencia 's inevitability, however. It is equally inescapable that rape is
committed in a physical, biological way, as the law for now definesit, whether we like it or not. It isfor this plain
reason that these clarificatory guidelines are now being promulgated, not to diminish or dilute the violation and
assault, the trauma and suffering, but rather to ensure and guarantee that it is properly prosecuted and redressed in
the ways our present laws allow us.

In view of the foregoing, | respectfully signify my concmTence to the ponencia.

(SGD.) MARIA FILOMENA D. SINGH

* Pursuant to Amended Administrative Circular No. 83-2015, dated September 5, 2017, which requires the
preparation of a first copy of Decisions/Resolutions/Orders where the real or genuine name/s or identities and
personal circumstances of the victim/s are used.
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