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ZALAMEDA, J.:

The governing bodies of government entities and agencies are bound to be subservient to laws, rules and
regulations in granting benefits to its employees. While the release of benefits may be motivated by benevolent
intentions, the non-observance of relevant rules and laws could create more harm than good to their employeesin
the long run.

The Case
Before this Court are the following consolidated petitions for certiorari under Rule 64 in relation to Rule 65 of the
Rules of Court, which are all premised on identical set of facts and raised similar issues and defenses:

1. G.R. No. 237874, seeking to annul and set aside the Decision[1] No. 2017-036, dated 16 February 2017 and
Resolution[2] dated 26 October 2017 of the Commission on Audit (COA) Proper, affirming the propriety of the
Notice of Disallowance (ND) No. 11-003-GOF(10) dated 13 September 2011 issued against the officials and
employees of National Food Authority (NFA) Region IX, which disallowed the grant of the Food and Grocery
Incentive (FGI) for the calendar year (CY) 2010; and,

2. G.R. No. 239036, assdiling the Decision[3] No. 2017-038 of the COA Proper dated 16 February 2017 and
Resolution[4] dated 26 October 2017 which affirmed the disallowance of the FGI given in CY 2012 to the
officials and employees of the NFA-Agusan Del Norte Provincial Office (ADNPO) through the issuance of ND
No. 2014-01(12).

Antecedents

In December 1998, then NFA Administrator Eduardo Nonato Joson (Administrator Joson) wrote a letter to former
President Joseph Estrada (President Estrada), asking for the approval of the grant of food assistance and
emergency alowance in the amount of Php7,000.00 to all NFA officials and employees.[5] President Estrada
granted the said request.[6]

Five years thereafter, and during the term of former President Gloria Macapagal-Arroyo (President Arroyo), then
Chief Presidential Management Staff Ricardo Saludo (Secretary Saludo) issued on 04 November 2003, a
Memorandum addressed to the heads of government financia institutions (GFIs) and government-owned or
controlled corporations (GOCCs) to exercise moderation when granting bonuses to their employees.[7] This
prompted then NFA Administrator Arthur Y. Yap to request the Office of the Government Corporate Counsel
(OGCC) to render an opinion on whether it was proper for the agency to grant its employees food/grocery
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incentives every Christmas season.[8] On 24 November 2003, the OGCC issued Opinion No. 21910 answering in
the affirmative NFA's query. It opined that Secretary Saludo's Memorandum effectively recognized the authority
of heads of GFls and GOCCsto grant Christmas or year-end bonuses.[9]

Allegedly pursuant to these "presidential issuances' and OGCC opinion, the NFA Council approved Resolution
No. 226-2K5 on 18 May 2005[10] authorizing the annual grant of FGI in the amount of Php20,000.00 to every
NFA officia and employee, payable in two (2) tranches.[11] In 2007, then NFA Administrator Jessup P. Navarro
issued Memorandum AO-2K&-02-024[12] encapsulating the Revised Guidelines, continuing the grant of the
benefit in four (4) tranches.

Conseguently, the annual release of FGI triggered COA's issuance of several NDs prohibiting the same, including
those that are being challenged here in these consolidated petitions.

In G.R. No. 237874, the COA Audit Team Leader (ATL) and Supervising Auditor (SA) issued ND No.
11-003-GOF(10) disallowing the amount of Php660,000.00 representing the FGI granted to the officials and
employees of NFA-Zamboanga Regional Officein CY 2020.[13] Meanwhile, ND No. 2014-01(12), the subject of
G.R. No. 239036, was issued to disallow the grant of FGI to the officials and employees of NFA-ADNPO for CY
2012.[14] Petitioners were ordered to refund the amount of Php480,000.00.[15]

In G.R. No. 237874, the FGI was disallowed because its grant was found to have violated Republic Act No. (RA)
6758,[16] the 2010 General Appropriations Act (GAA), and DBM Budget Circular No. 16, series of 1998 (DBM
BC No. 16, s. 1998). Meanwhile, in G.R. No. 239036, the ND was issued on the ground that the Governance
Commission for Government-Owned and Controlled Corporation (GCG) had denied presidential imprimatur to
the grant.[17] Among those found liable in G.R. No. 239036 were the Provincial Manager and Senior Accounting
Specialist of NFA-ADNPO as approving/certifying officers, and all officers and employees of NFA-ADNPO who
received the benefit.[ 18]

Petitioners' respective appeals al suffered the same denial, prompting them to elevate the matter before the COA
Proper.[19]

Rulings of the COA Proper
G.R. No. 237874

The COA Proper affirmed the disallowance of the FGI and ruled that nothing in the Memorandum of Secretary
Saludo or the letter of Administrator Joson supports the conclusion that Presidents Estrada and Arroyo authorized
the annual grant of FGI. While President Estrada did authorize the grant of a benefit, it was only for the Christmas
Season of CY 1998. Further, petitioners failed to prove the existence of the requisites under Section 12 of RA
6758 allowing the continuous grant of additional benefits under specified conditions.

Dispelling petitioners' claim of good faith, the COA Proper held that contrary to the approving/certifying officers
assertion, their participation was not ministerial as it paved the way for the payment of FGI. On the other hand,
the Deed of Undertaking executed by the payees was found antithetical to their claim of good faith.[20]
Petitioners motion for reconsideration was also denied.[21]

G.R. No. 239036

The COA Proper denied the petition for review filed by the affected employees of NFA-ADNPO for lack of
merit. It held that contrary to petitioners assertion, and notwithstanding the fact that the NFA Council is
composed of members of the cabinet, NFA Council Resolution No. 226-2K5 could not be considered an act of the
President. According to the COA Proper, the doctrine of political agency does not apply to instances where
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cabinet secretaries are acting on an ex-officio capacity such as those occupying seatsin the NFA Council.

Also, the COA Proper observed that the aleged "presidential approvals® to the grant of FGI in 1998 and 2003 do
not meet the requirements under DBM BC No. 16, s. 1998, which requires the issuance of an Administrative
Order to signify the approval of the President. Ultimately, the COA Proper found the grant of FGI violative of
Section 12 of RA 6758, as it was not among those deemed excluded in the standardized salary rates.

The COA proper aso ruled the disallowance did not violate the principle of non-diminution of benefits more so as
the recipients were never entitled to the same. Further, it agreed with the COA Corporate Government Sector 5
(COA CGS-5) that the good faith defense is unavailing:

1) previous NDs were aready issued against the grant of FGI; and 2) the employees signed an undertaking
consenting to salary deduction should the FGI be disallowed.

Finally, the COA Proper sustained the approving and certifying officers solidary liability considering the grant of
FGI would not have been possible without their approval and certification.[22]

On 26 October 2017, the COA Proper denied petitioners motion for reconsideration for failure to raise sufficient
grounds to justify its grant.[23]

Issue

Petitioners in these consolidated petitions raise identical issues. They argue the annual grant of the FGI is
sanctioned by the "presidential imprimaturs’ of President Estrada in 1998 and President Arroyo, through
Secretary Saludo, in 2003. They insist that these prior presidential authorizations were the legal basis for the
issuance of NFA Council Resolution No. 226-2K5. Also, to disallow FGI, which had been traditionally given,
would violate equity principles and considerations, as well as the principle of non-diminution of benefits. Finally,
petitioners assert that neither the NFA officials who authorized the grant of FGI, nor the employees who merely
received the same, should be required to return the disallowed amount on the ground of good faith.[24]

Thus, this Court is primarily tasked to determine whether or not: 1) the COA Proper committed grave abuse of
discretion in sustaining the disallowance of petitioners' FGI; and 2) petitioners should be held liable in returning
the disallowed amounts if the NDs are found to be proper.

Ruling of the Court
The petitions are partialy granted.

he Court affirms the COA Proper's assailed Decisionsin G.R. No. 237874 and G.R. No. 239036 by reason of the
present petitions' failure to show grave abuse of discretion on the part of the COA Proper.

Grave abuse of discretion requires proof from the party alleging it that the exercise of judgment of the tribunal
being challenged was done capriciously and whimsically:

By grave abuse of discretion is meant such capricious and whimsical exercise of judgment as is equivalent to
lack of jurisdiction. The abuse of discretion must be grave as where the power is exercised in an arbitrary or
despotic manner by reason of passion or personal hostility; it must be so patent and gross as to amount to an
evasion of positive duty or to avirtual refusal to perform the duty enjoined by or to act at al in contemplation
of law. The burden lies on the petitioner to prove not merely reversible error, but grave abuse of discretion
amounting to lack or excess of jurisdiction on the part of the public respondent issuing the impugned order.

In this case, the Court finds no grave abuse of discretion on the part of the COA in issuing the questioned NDs.
The oft-repeated rule is that findings of administrative agencies are accorded not only respect but also finality
when the decision or order is not tainted with unfairness or arbitrariness that would amount to grave abuse of
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discretion.[25]

The COA Proper did not gravely abuse its discretion when, in both cases, it upheld the disallowance of the FGI.
The COA Proper's decisions were supported by sufficient legal bases, negating any allegation that these were
rendered in a whimsical, arbitrary, despotic, or capricious manner. Indeed, the impropriety of NFA's practice of
granting FGI to its employees is not new to this Court. Petitioners even recognized that in Escarez v. Commission
on Audit,[26] this Court ruled the grant of FGI improper for lack of presidential authorization, among others. We
have no reason to depart from Escarez as the same amounts to res judicata and a conclusive and binding precedent
to the impropriety of FGI. Thus:

The philosophy behind [res judicata] prohibits the parties from litigating the same issue more than once. When
aright or fact has been judicialy tried and determined by a court of competent jurisdiction or an opportunity
for such trial has been given, the judgment of the court, as long as it remains unreversed, should be conclusive
upon the parties and those in privity with them. Verily, there should be an end to litigation by the same parties
and their privies over asubject, onceit is fully and fairly adjudicated.[27]

In our jurisdiction, resjudicatais understood in two concepts: (1) bar by prior judgment, and (2) conclusiveness of
judgment. The difference between them is straightforward: as compared to "bar by prior judgment,”
"conclusiveness of judgment" does not require identity of causes of action but only identity of parties.[28]

Thus, notwithstanding that the present petitions involve different NDs, and therefore, premised on a different
cause of action, We find that the conclusiveness of Escarez's judgment applies here. Further, the fact that Escarez
was enunciated in an unsigned resolution would not prevent res judicata from setting in. In Philippine Health Care
Providers, Inc., v. Commissioner of Internal Revenue,[29] We held that:

It is true that, although contained in a minute resolution, our dismissal of the petition was a disposition of the
merits of the case. When we dismissed the petition, we effectively affirmed the CA ruling being questioned. As
a result, our ruling in that case has aready become final. When a minute resolution denies or dismisses a
petition for failure to comply with formal and substantive requirements, the challenged decision, together with
its findings of fact and legal conclusions, are deemed sustained. But what is its effect on other cases?

With respect to the same subject matter and the same issues concerning the same parties, it constitutes res
judicata. However, if other parties or another subject matter (even with the same parties and issues) is
involved, the minute resolution is not binding precedent. Thus, in CIR v. Baier-Nickel, the Court noted that a
previous case, CIR v. Baier-Nickel involving the same parties and the same issues, was previously disposed of
by the Court thru a minute resolution dated February 17, 2003 sustaining the ruling of the CA. Nonetheless, the
Court ruled that the previous case "ha(d) no bearing" on the latter case because the two cases involved different
subject matters as they were concerned with the taxable income of different taxable years. (Emphasis supplied;
citations omitted)

Indeed, G.R. No. 237847 and G.R. No. 239036 share the same subject matter and issues with Escarez. These
cases involve the same benefit, FGI, which, in both instances were authorized by NFA Council Resolution No.
226-2K5. All the cases raise the same issue of the propriety of NFA's grant of FGI. Even the defenses raised by
petitioners in these separate cases to prevent disallowance are also identical, i.e., that the FGI enjoys presidential
imprimatur and that it has been traditionally given. We also find identity of parties although in G.R. No. 239036
the petition was filed by members of a regional office of the NFA different from those involved in Escarez. The
principle of resjudicata only requires substantial identity of parties premised on a common interest between them,
to such an extent that a favorable decision to one would also favorably affect the other. In Cruz v. Court of
Appeals,[30] We ruled:

Only substantial identity is necessary to warrant the application of res judicata. The addition or elimination of
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some parties does not ater the situation. There is substantial identity of parties when there is a community of
interest between a party in the first case and a party in the second case abeit the latter was not impleaded in the
first case.

The substantial identity of the parties here, and the community of their interest with those involved in Escarez,
could not be more clear. In both cases, petitioners are advocating for the legality of the grant of FGI, and are
refusing to admit liability to return the disallowed amount. As far as petitioners in G.R. No. 237847 are
concerned, they were, in fact, also petitioners in Escarez. The only difference between these two cases is the year
when the FGI grant was disallowed by COA and the NDs involved.[31]

At this juncture, it must be clarified though that the conclusiveness of Escarez reaches only the issue of the
propriety of the disallowance of the FGI. It does not warrant a similar conclusion as to petitioners' liability to
return the disallowed benefits they received. Only matters directly adjudged in Escarez are deemed conclusive
here. To explain, in Nabus v. Court of Appeals,[32] We held:

It has been held that in order that a judgment in one action can be conclusive as to a particular matter in
another action between the same parties or their privies, it is essentia that the issues be identical. If a particular
point or question is in issue in the second action, and the judgment will depend on the determination of that
particular point or question, a former judgment between the same parties will be final and conclusive in the
second if that same point or question was in issue and adjudicated in the first suit; but the adjudication of an
issue in the first case is not conclusive of an entirely different and distinct issue arising in the second. In order
that this rule may be applied, it must clearly and positively appear, either from the record itself or by the aid of
competent extrinsic evidence that the precise point or question in issue in the second suit was involved and
decided in the first. And in determining whether a given question was an issue in the prior action, it is proper to
look behind the judgment to ascertain whether the evidence necessary to sustain a judgment in the second
action would have authorized a judgment for the same party in the first action.

Indeed, the issue of petitioners liability under the specific NDs involved here were not directly adjudged in
Escarez. As aptly observed by the esteemed Senior Associate Justice Perlas-Bernabe during the deliberations on
this case, the issue of civil liability under ND No. 11-003-GOF(10) (assailed in G.R. No. 237874) and ND No.
2014-01(12) (assailed in G.R. No. 239036) is a different issue from the propriety of the disallowance. Moreover,
Escarez was concerned with an entirely different set of NDs which means that it was based on different causes of
action bearing their own factual peculiarities that may not necessarily apply in the present petitions. The foregoing
clarification bears more importance considering that, as would be discussed later, the Court had already decreed a
definitive set of rules in determining liability to return in COA disallowance cases, and that the civil liability of
the petitioners in Escarez was determined under a different paradigm.

To repeat, this Court will not disturb the binding precedent set in Escarez insofar as the legality of the FGI is
concerned. Nevertheless, so as to give a comprehensive discussion on the matter, this Court shall expound on the
pronouncements made on said case.

The grant of the FGI did not enjoy any presidential approval

Section 12 of RA 6758[33] provides that, as a general rule, allowances due to government employees are deemed
integrated into the new standardized salary rate save for these exceptions:

(2) representation and transportation allowance;

(2) clothing and laundry allowance;
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(3) subsistence allowance of marine officers and crew on board government vessels;
(4) subsistence allowance of hospital personnel;

(5) hazard pay;

(6) allowance of foreign service personnel stationed abroad; and,

(7) such other additional compensation not otherwise specified in Section 12 as may be determined by the
DBM.

Meanwhile, DBM BC No. 16, s. 1998 prohibits the grant of food, rice, gift checks, or any other form of
incentives/allowances, except those authorized via Administrative Order by the Office of the President.[34]
Similarly, Administrative Order No. 103 (AO 103)[35] suspended the grant of new or additiona benefits to
officials and employees of GOCCs except for (a) Collective Negotiation Agreement (CNA) Incentives, and (b)
those expressly provided by presidential issuance.[36]

It is apparent that FGI is not among the enumerated exceptions in Section 12 of RA 6758, and therefore, applying
the general rule, should be deemed included in the standardized salary. The only way to justify its separate grant
is to show that: (a) it's an allowance sanctioned by the DBM, or, (2) it was authorized by the President. With
respect to the allowances excepted by DBM, of particular relevance was the issuance of DBM -Corporate
Compensation Circular 10 (DBM-CCC 10) to implement RA 6758. Sections 5.4, 5.5 and 5.6 of DBM-CCC 10
provided as follows:

5.4.The following allowances/fringe benefits which were authorized to GOCCs/GFIs under the standardized
Position Classification and Compensation Plan prescribed for each of the five (5) sectoral groupings of
GOCCgGFls pursuant to P.D. No. 985, as amended by P.D. No. 1597, the Compensation Standardization Law
in operation prior to R.A. No. 6785, and to other related issuances are not to be integrated into the basic salary
and allowed to be continued after June 30, 1989 only to incumbents of positions who are authorized and
actually receiving such allowances/benefits as of said date, at the same terms and conditions provided in said
issuances.

5.4.1 Representation and Transportation Allowance (RATA);
5.4.2 Uniform and Clothing Allowance;
5.4.3 Hazard Pay as authorized by law;

5.4.4 Honorariag/additional compensation for employees on detail with specia projects or inter-agency
undertakings,

5.4.5 Honoraria for services rendered by researchers, experts and speciaists who are of acknowledged
authoritiesin their fields of specialization;

5.4.6 Honorariafor lecturers and resource persons/speakers;
5.4.7 Overtime pay as authorized by law;

5.4.8 Laundry and subsistence allowance for marine officers and crew on board GOCCs/GFIs owned vessels
and used in their operations, and of hospital personnel who attend directly to patients and who by nature of
their duties are required to wear uniforms;

5.4.9 Quarters Allowance of officials and employees who are entitled to the same;

5.4.1 0 Overseas, Living Quarters and other allowances presently authorized for personnel stationed abroad;
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5.4.11 Night Differential of personnel on night duty;

5.4.12 Per Diems of members of the governing Boards of GOCCSYGFIs at the rate prescribed in their
respective Charters,

5.4.13 Flying Pay of personnel undertaking aerial flights;
5.4.14 Per Diemg/Allowances of Chairman and Members/Staff of collegial bodies and Committees; and

5.4.15 Per Diemg/Allowances of officials and employees on official foreign and local travel outside of their
official station.

5.5 The following alowances/fringe benefits authorized to GOCCs/GFIs pursuant to the aforementioned
issuances are not likewise to be integrated into the basic salary and allowed to be continued only for
incumbents of positions as of June 30, 1989 who are authorized and actually receiving such
allowances/benefits as of said date, at the same terms and conditions prescribed in said issuances.

5.5.1 Rice Subsidy;

5.5.2 Sugar Subsidy;

5.5.3 Death Benefits other than those granted by the GSIS;
5.5.4 Medical/dental/optical allowances/benefits;

5.5.5 Children's allowance;

5.5.6 Specia Duty Pay/Allowance;

5.5.7 Mea Subsidy;

5.5.8 Longevity Pay; and

5.5.9 Teller's Allowance.

5.6 Payment of other alowance/fringe benefits and al other forms of compensation granted on top of basic
salary, whether in cash or in kind, not mentioned in Sub-Paragraphs 5.4 and 5.5 above shall continue to be not
authorized. Payment made for such unauthorized allowances/fringe benefits shall be considered as illega
disbursements of public funds.

Nonetheless, petitioners never aleged, and there is no indication in the records, that the DBM signed off to the
grant of the FGI. Petitioners only insist that its grant was backed by presidential approvals.

Contrary, however, to petitioners assertion, the alleged "presidential imprimatur”" of President Estrada could not
be used as legal basis for the annual release of FGI. As reference, the Letter dated 08 December 1998 addressed to
President Estrada, where the continuing authority to FGI was supposedly found, is hereby reproduced:

HISEXCELLENCY JOSEPH EJERCITO ESTRADA
President

Republic of the Philippines

Malacafiang, Manila

Dear Mr. President:

This refers to the attached approved granting of Food Assistance and Emergency Allowance to all employees
of the Office of the President in the amount of Seven Thousand Pesos (P7,000.00).

Executive Order No. 2 placed the NFA under the Office of the President, upholding our mandate on food
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security and food stabilization. Likewise, Executive Order No. 22 tasked our agency to extend our services to
the people through timely intervention on non-grains commodity trading in time of crisis or calamity. To this
end, we would like to ensure your excellency that we will do our best.

Hence, as a sense of gratitude to the hardwork and dedication by our employees, | personally see fit that the
Food Assistance and Emergency Allowance given to the employees of the Office of the President be extended
to NFA officials and employees.

In the spirit of the Y uletide season and the thought of alleviating the economic status of our employees evenin
this Christmas season, we hope for your consideration and approval.

Again, MERRY CHRISTMAS AND A HAPPY NEW YEAR.

EDUARDO NONATO N. JOSON
Administrator

(Sgd)

Approved/Disapproved

JOSEPH EJERCITO ESTRADA

President

(Sgd)[37]

To begin with, Administrator Joson was seeking approval for the grant of the Food Assistance and Emergency
Allowance (FAEA), which, in Our eyes, is an entirely different benefit with a significantly smaller amount. Even
if the FAEA eventually evolved to FGI, till, the tenor of the letter suggests that the FAEA is to be granted only
for the Christmas Season of 1998. There is nothing that would warrant an interpretation that President Estrada
authorized the yearly grant of FGI. To ascribe such view to the mere presence of President Estrada's signature in
the letter would be to stretch one's imagination and read something in the letter that was clearly not there.

On the same boat was President Arroyo's purported presidential approval allegedly contained in the Memorandum
by Secretary Saludo addressed to the heads of GFls and GOCCs, which is also reproduced here:

MEMORANDUM

THE HEADS
GOVERNMENT FINANCIAL INSTITUTIONS
GOVERNMENT OWNED OR CONTROLLED CORPORATIONS

FROM The Cabinet Secretary
SUBJECT GIVING OF CHRISTMAS/'Y EAR-END BONUS

DATE 04 November 2003
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The Cabinet, at its meeting with the Executive Secretary held today, discussed the proposal to grant the
national employees the amount of not more than P5,000 as year-end bonus in addition to the regular
year-end/Christmas/13[th] month pay consisting of their basic salary plus P5,000 in cash only. During the
discussion, it was mentioned that these national government employees might be disgruntled if other
employees of state entities received extremely high bonuses.

In view thereof, the Cabinet agreed to request the heads of the government financial institutions and the
government-owned or controlled corporations to moderate their granting of bonuses to their employees.

Although the Cabinet Members are aware that finances are corporate board matters, they appeal to the good
sense of the Boards on this particular case.

Thank you for your continued cooperation.

RICARDO L. SALUDO

(Sgd.)[38]

We cannot see anything in the above memorandum to convince Us that President Arroyo intended to give
continuing authority to NFA to grant its employees FGI .on a yearly basis. The purpose of the memorandum is
clear and simple: to remind heads of GFls and GOCCs not to give their employees exorbitant amounts by way of
bonuses. The memorandum did not even authorize the release of a specific benefit, bonus or alowance. It spoke
of a "proposal to grant" a benefit, which, again, was entirely different from FGI, and of an obvious smaller
amount. Nevertheless, nothing categorical was given, much less authorized perpetually by virtue of the
memorandum.

Still, petitioners argue that the memorandum recognized the authority of the heads of GOCCs to give benefits
such as FGI. To bolster their claim, petitioners present the opinion of the OGCC expressing the same view. Even
if We accept this as correct the "recognition” in the memorandum does not carry unbridled authority in NFA's
favor to violate the clear import of DBM BC No. 16, s. 1998 and AO 103, and ignore the need of an authorization
from the President. The NFA, particularly the NFA Council, is not being deprived of its corporate power to
determine the necessity of giving additional benefits. It is only being asked to follow said law and regulation to
the letter, and seek first the required presidential authority before implementing the grant of the FGI. To be sure,
PD 1770,[39] which enumerated the powers and functions of the NFA Council, provides:

Section 7. Additional Powers, Functions and Exemptions. In addition to the powers, functions and exemptions
of the Authority under P.D. No. 4, as amended, the Authority shall have the following powers, functions and
exemptions:

XXX

(f) To establish and or re-structure its own internal organization and to fix the remunerations, emoluments,
allowances and other fringe benefits of its officers and employees, subject to the provisions of pertinent
compensation law and regulations. x X X (Emphasis supplied)

NFA employees have no vested right to receive FGI despite it being traditionally given to them

© 2026 batas.org - Philippine Bar Review & Law-School Companion Page 9 of 24
Study hands-free: podcast-style lessons with read-along highlighting - batas.org



BATAS.org - Philippine Law Library G.R. No. 237874. February 16, 2021

Customs, practice, and tradition regardless of length of time, so long as it lacked legal anchor, could not produce
any vested right.[40] The belief that National Tobacco Administration v. Commission on Audit[41] is applicable
here is erroneous. Aside from their invocation of the principle of equity, the present petitions share no similarity
with the said case. National Tobacco involved a proper determination of whether financial assistance, vis-avis,
alowances, regularly given to employees prior to the enactment of RA 6758 is covered by the second paragraph
of Section 12, which states that, "[s]uch other additional compensation, whether in cash or in kind, being received
by incumbents only as of July 1, 1989 not integrated into the standardized salary rates shall continue to be
authorized."[42] When this Court answered in the affirmative, We then explained that the incumbents aready
acquired vested right to receive the financial assistance, and therefore, should be continued. No such
determination is required from us here.

NFA Resolution No. 226-2K5 failed to clarify whether the grant of the FGI is in the nature of an "allowance" or
"financial assistance." Notwithstanding, that inquiry is unimportant. Even if We treat the FGI as financia
assistance, the NFA started granting the same to its employees only in 2005, which is subsequent to the enactment
of RA 6758. Therefore, the ruling in National Tobacco does not apply. Particularly enlightening is Our ruling in
Metropolitan Waterworks and Sewerage System v. Commission on Audit,[43] where We explained:

Clearly, the Court has been very consistent in construing the second sentence in the first paragraph of Section
12, supra, as prescribing July 1, 1989 as the qualifying date to determine whether or not an employee was an
incumbent and receiving the non-integrated remuneration or benefit for purposes of entitling the employee to
its continued grant. Stated differently, those allowances or fringe benefits (whether RATA or other benefits)
that have not been integrated into the standardized salary are alowed to be continued only for incumbents of
positions as of July 1, 1989 and who were actually receiving said allowances or fringe benefits as of said date.

It is basic enough that the erroneous application and enforcement of the law by public officers do not estop the
Government from subsequently making a correction of the errors. Practice, without more, no matter how long
continued, cannot give rise to any vested right if it is contrary to law. (Emphasis supplied)

Neither is there merit to petitioners claim that the disallowance of FGI diminished their existing benefits. Aside
from alleging it, diminution of benefits should be proved by sufficient evidence.[44] Here, what petitioners
offered are mere allegations without any evidence to support their claim.

The Court's ruling here does not apply to governmental bodies enjoying fiscal autonomy

At this juncture, the Court clarifies that the main thrust of Our foregoing disquisition, i.e., the need to secure the
approval of the President or the DBM before granting new or additional benefits, shall only apply to government
agencies whose power to fix compensation and allowances of its officers and employees are subject to certain
limitations provided by law and budgetary issuances.[45] It does not cover agencies enjoying fiscal autonomy
under the 1987 Constitution such as the Judiciary, the Civil Service Commission, the Commission on Audit, the
Commission on Elections, and the Office of the Ombudsman. In Bengzon v. Drilon,[46] the Court ruled that these
bodies require fiscal flexibility in the discharge of their constitutional duties:

Asenvisioned in the Constitution, the fiscal autonomy enjoyed by the Judiciary, the Civil Service Commission,
the Commission on Audit, the Commission on Elections, and the Office of the Ombudsman contemplates a
guarantee of full flexibility to allocate and utilize their resources with the wisdom and dispatch that their needs
require. It recognizes the power and authority to levy, assess and collect fees, fix rates of compensation not
exceeding the highest rates authorized by law for compensation and play plans of the government and allocate
and disburse such sums as may be provided by law or prescribed by them in the course of the discharge of their
functions.
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Fiscal autonomy means freedom from outside control. If the Supreme Court says it needs 100 typewriters but
DBM rules we need only 10 typewriters and sends its recommendations to Congress without even informing
us, the autonomy given by the Constitution becomes an empty and illusory platitude.

The Judiciary, the Constitutional Commissions, and the Ombudsman must have the independence and
flexibility needed in the discharge of their constitutional duties. The imposition of restrictions and constraints
on the manner the independent constitutional offices allocate and utilize the funds appropriated for their
operations is anathema to fiscal autonomy and violative not only of the express mandate of the Constitution but
especially as regards the Supreme Court, of the independence and separation of powers upon which the entire
fabric of our constitutional system is based.

The NFA officias who authorized the FGI, are not liable to return the disallowed amount. Nevertheless, the
individua officers and employees who benefited from the grant should return what they wrongfully received.

With the issue of the propriety of the FGI's disallowance now put to rest, We now turn our attention in
determining the liabilities of the petitioners under the NDs.

Very recently in Madera v. Commission on Audit (Madera),[47] this Court had the opportunity to provide a
concrete set of guidelines in determining the liability to return of government officials and employees affected by
disallowances of benefits and compensation declared valid by this Court (Madera Rules). The guidelines provide:

In view of the foregoing discussion, the Court pronounces:

1. If a Notice of Disallowance is set aside by the Court, no return shall be required from any of the persons
held liable therein.

2. If aNotice of Disallowance is upheld, the rules on return are as follows:

- Approving and certifying officers who acted in good faith, in regular performance of official functions, and
with the diligence of a good father of the family are not civilly liable to return consistent with Section 38 of the
Administrative Code of 1987.

- Approving and certifying officers who are clearly shown to have acted in bad faith, malice, or gross
negligence are, pursuant to Section 43 of the Administrative Code of 1987, solidarily liable to return only the
net disallowed amount which, as discussed herein, excludes amounts excused under the following sections 2c
and 2d.

- Recipients - whether approving or certifying officers or mere passive recipients - are liable to return the
disallowed amounts respectively received by them, unless they are able to show that the amounts they received
were genuinely given in consideration of services rendered.

- The Court may likewise excuse the return of recipients based on undue prejudice, socia justice
considerations, and other bona fide exceptions as it may determine on a case to case basis.

A. Approving/certifying officers

Madera explained that pursuant to Sections 38[48] and 39[49] of the Administrative Code, government officials
who approved or certified the grant of disallowed benefits could only be civilly liable to return the amount thereof
when "the public officers performed his official duties with bad faith, malice, or gross negligence."[50] The
rationale behind this rule is that public officers enjoy the presumption of regularity in the performance of their
official duties. Good faith and the observance of the diligence of a good father, therefore, remain as valid
mechanisms of avoidance of liability.
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Meanwhile, this Court accepted the following circumstances as badges of good faith that may be considered in
favor of government officers who, in the performance of their official functions, approved or certified the
disallowed benefit:

X X X For one to be absolved of liability the following requisites [may be considered]: (1) Certificates of
Availability of Funds pursuant to Section 40 of the Administrative Code, (2) In-house or Department of Justice
legal opinion, (3) that there is no precedent disallowing a similar case in jurisprudence, (4) that it is
traditionally practiced within the agency and no prior disallowance has been issued, [or] (5) with regard the
guestion of law, that there is areasonable textual interpretation on its legality.[51]

Based on the foregoing, We find in these cases the existence of badges of good faith on the part of the
certifying/approving officers and hence, they should be exonerated from their civil liability to return the
disallowed amount under Sections 38 and 39 of the Administrative Code. The fact that the FGI had been
traditionally given, while it may not justify its legality, propriety, and continued grant, is among the recognized
circumstances showing good faith. Also, the OGCC's opinion indicate that NFA Council Resolution No. 225-2K6
was issued under the mistaken, yet innocent, belief that the NFA Council had authority to authorize the FGI's
annual grant. Finaly, Our ruling in Escarez[52] was only promulgated in 2016. Thus, when the subject FGI was
released in 2010 and 2012, there was still no precedent disallowing a similar case in jurisprudence.

B. Officers or employees as recipients

If the approving/certifying officers liability is based on the provisions of the Administrative Code, Madera is
instructive that the liabilities of payees or recipients of disallowed benefits is based on the Civil Code provisions
on solutio indebiti or unjust enrichment. This Court views the receipt by payees of disallowed benefits as one by
mistake, thus creating an obligation on their part to return the same. In her Separate Concurring Opinion, Justice
Perlas-Bernabe explained:

In the same case, the Court observed that "[t]he principle of solutio indebiti applies where (1) a payment is
made when there exists no binding relation between the payor, who has no duty to pay, and the person who
received the payment; and (2) the payment is made through mistake, and not through liberality or some other
cause." These requisites clearly obtain in the case of passive recipients who, by mistake of the erring
approving/authorizing officer, were able to unduly receive compensation from disbursements later disallowed
by the COA. Indeed, from a strictly technical point of view, there would be no legal duty to pay compensation
which contravenes or lacks basis in law. Hence, as a genera rule, passive recipients, notwithstanding their
good faith, should be liable to return disallowed amounts they have respectively received on the basis of
solutio indebiti. To note, this same general rule must equally apply to approving/authorizing officers who have
not acted in bad faith, with malice, or with gross negligence because while they may not be held civilly liable
under Section 38 (1), Chapter 9, Book | of the Administrative Code, they are still subject to return the amounts
unduly received by them on the basis of solutio indebiti. In this respect, they may also be considered as passive
recipients.

At this juncture, it is crucia to underscore that good faith cannot be appreciated as a defense against an
obligation under solutio indebiti as it is "'forced’ by operation of law upon the parties, not because of any
intention on their part but in order to prevent unjust enrichment." Moreover, it is discerned that the complete
absolution of passive recipients from liability may indeed significantly reduce the funds to be recovered by the
COA and as aresult cause great losses, or "fiscal leakage,” to the detriment of the government. In other words,
if non-return of passive recipientsisthe norm, then the COA's ability to recover may be greatly hampered. This
skewed paradigm recognized in earlier jurisprudence should not anymore be propagated.

The Court, nevertheless, recognized exceptions that could excuse payees from returning what they erroneously
received. The exceptions are: (1) those given in consideration of actual services rendered under Rule 2c of the
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Madera Rules; (2) undue prejudice; (3) social justice considerations; and (4) other bona fide exceptions as the
Court may determine on a case to case basis pursuant to Rule 2d.

In Madera, the Court excused the payees from returning what they received because doing so would cause them
undue prejudice. Thus:

As for the payees, the Court notes that the COA Proper already excused their return; hence, they no longer
appealed. In any case, while they are ordinarily liable to return for having unduly received the amounts validly
disallowed by COA, the return was properly excused not because of their good faith but because it will cause
undue prejudice to require them to return amounts that were given as financia assistance and meant to tide
them over during a natural disaster.

After Madera's promulgation, the Court applied, or refused to apply, in the following cases, the exceptions found
in Rules 2c and 2d:

1. Velasquez, et al. v. Commission on Audit[53] - the rice subsidy received by the payees was considered a
reasonable amount of financial assistance that may be excused under Rule 2d. Meanwhile, the return of
Kaampasan Award was pardoned pursuant to Rules 2c and 2d. It was considered as granted in compensation of
services rendered, and to require its return 16 years after its grant would cause undue prejudice to its recipients.

2. Power Sector Assets and Liabilities Management Corporation (PSALM) v. Commission on Audit[54] - the
employees of PSALM were required to return the expanded Medical Assistance Benefits (MAB) granted to them.
The Court found no connection between the said benefits and the functions performed by the employees. No
undue prejudice will also be suffered by the employeesiif they return the expanded benefits unjustifiably extended
to their dependentsin the form of dermatological and dental treatments.

3. Socia Security System (SSS) v. Commission on Audit[55] - the Court did not exonerate the rank-and-file
employees of SSS from returning the Collective Negotiations Agreement (CNA) Incentives they received as none
of the exceptions under Rule 2c and 2d are present in this case. The incentives were not related to the employees
functions, and it cannot be said that undue prejudice will result in requiring the recipient employees to return the
disallowed amount. Conversely, the Court held that it is the government that would be prejudiced if the recipients
will not return what they unduly received.

4. De Guzman €t a., v. Commission on Audit[56] - the centennial bonus granted by the Baguio Water District to
its officers and employees was not considered as given in consideration of services rendered; thus, it was ordered
to be returned. The Court also remarked that "grant[s] that contravene the unambiguous letter of the law cannot be
foregone on social justice considerations.”

5. Philippine Health Insurance Corporation (PhilHealth) v. Commission on Audit[57] - while the benefit granted
by PhilHedlth to its employees was denominated as ."Efficiency Gift," the Court found no indication that the
disallowed amount was genuinely intended as compensation for services rendered by the recipients, and therefore,
should be returned.

6. National Transmission Corporation v. Commission on Audit[58] - the Court held that none of the exceptions
under Rules 2c and 2d were present. The payees were ordered to return the amounts they received on the basis of
solutio indehiti.

It is clear from the above-mentioned cases that, post-Madera, the Court had been strictly applying the general rule
that passive recipients or payees should return what they received by mistake, save for very rare instances when it
found compelling reason to apply the exceptions. Nevertheless, so as to give a categorical ruling with regard to
the application of Rule 2c and 2d of the Madera Rules, the Court promulgated Its resolution to the motion for
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reconsideration in Abellanosa v. Commission on Audit.[59] It was pointed out that these rules should be applied
only to truly exceptional cases and they should not be haphazardly applied or else they would effectively nullify
the general rule, which is to return disallowed public expenditures. Thus, Rule 2c should be limited to benefits
that are supported by factual and legal bases, but were still disallowed due to procedural infirmities. By factual
basis, the Court meant "that there must be actual work performed and that the benefit or incentive bears a clear,
direct, and reasonable relation to the performance of such official work or functions." Meanwhile, in applying
Rule 2d, the Court, speaking thru J. Perlas-Bernabe, elucidated:

The same considerations ought to underlie the application of Rule 2d as a ground to excuse return. In Madera,
the Court also recognized that the existence of undue prejudice, social justice considerations, and other bona
fide exceptions, as determined on a case-to-case basis, may aso negate the strict application of solutio indebiti.
The exception was borne from the recognition that in certain instances, the attending facts of given case may
furnish an equitable basis for the payees to retain the amounts they had received. While 2d is couched in
broader language as compared to Rule 2c, the application of Rule 2d should always remain true to its purpose:
it must constitute a bona fide instance which strongly impels the Court to prevent a clear inequity arising from
a directive to return. Ultimately, it is only in highly exceptional circumstances, after taking into account all
factors (such as the nature and purpose of the disbursement, and its underlying conditions) that the civil
liahility to return may be excused. For indeed, it was never the Court's intention for Rule 2c and 2d of Madera
to be ajurisprudential loophole that would cause the government fiscal |eakage and debilitating |oss.

The importance of stringently applying the general rule rather than the exceptions was underscored by the Court

inthiswise:
It isimportant to rein in Rules 2c and 2d of the Madera Rules on Return because their application has a direct
bearing on the resulting amount to be returned by erring approving/authorizing officers civilly held liable
under Section 38, in relation to Section 43, of the Administrative Code. In Madera, the Court explained that
when recipients are excused to return disallowed amounts for the reason that they were genuinely made in
consideration of services rendered, or for some bona fide exception determined by the Court on a case to case
basis, the erring approving/authorizing officers' solidary obligation for the disallowed amount is net of the
amounts excused to be returned by the recipients (net disallowed amount). The justifiable exclusions of these
amounts signals that no proper loss should be recognized in favor of the government, and thus, reduces the
total amount to be returned to the extent corresponding to such exclusions. Accordingly, since there is a
justified reason excusing return, the State should not be allowed a double recovery of these amounts from the
erring public officials and individuals notwithstanding their bad faith, malice or gross negligence. Needless to
say even if the civil liability becomes limited in this sense, these erring public officers and those who have
confederated and conspired with them remain subject to the appropriate administrative and criminal actions
which may separately and distinctly pursued against them.

When the Court applied the foregoing clarification to the payees in Abellanosa, It ruled that the "dislocation
alowance" received by them ought to have been allowed under Rule 2c where it not for its lack of proper lega
basis. Nevertheless, the payees were excused under Rule 2d of the Madera Rules. The Court considered the fact
that “the benefits have a clear, direct, and reasonable connection to the actual performance of the petitioners
official work and functions," and that the recipients suffered actual displacement from work. Moreover, in the
main decision, the Court already recognized the payees "professed dedication to their duties despite being sent to
some hazardous areas in order to implement the housing programs of the NHA." These circumstances were
considered exceptional, thus, warranting the application of Rule 2d.

Asit stands, the Court reiterates Its policy to strictly apply the genera rule that passive recipients are required to
return the amounts they received as benefits when the same were correctly and validly disallowed by COA. With
this in mind, the Court holds that the payees in the present case should be required to return the amounts they
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received. The grant of the FGI cannot be considered as genuinely given in consideration of actual services
rendered asit lacked legal and factual bases. As discussed, the FGI contravened RA 6758, AO 103, and DBM BC
No. 16, s. 1998. Also the benefit had no direct and reasonable connection to the functions performed by the
employees because the FGI was intended to be given as additional benefit or bonus during Christmas Season.

We aso do not find any highly exceptional reason to apply 2d of the Madera Rules. The circumstances
surrounding the case are bereft of any indication that the employees will be prejudiced or will suffer injustice
apart from the fact that they are being made to pay and part with money that they should not have received in the
first place. On the contrary, the Court finds that the employees were aware of the likelihood of the FGI's
disalowance, and therefore, could not be unduly prejudiced by its return. Their execution of an undertaking
agreeing to return the FGI thru salary deduction supports this conclusion.

At this point, We echo Justice Mario V. Lopez's judicious remarks during the deliberations on the present
petitions: that while the Court is willing to take into account equitable circumstances and social justices
considerations in exempting payees in COA disallowance cases, these are available only to those who are
unquestionably deserving. Thus, from this point forward, the Court expects that petitions for certiorari filed by
employees seeking exoneration from returning disallowed benefits would clearly allege, prove, and demonstrate
within the four corners of their petition, the highly exceptional circumstances obtaining their case. The Court
would simply not provide refuge based on conjectures and surmises.

WHEREFORE, the Court disposes of the following consolidated cases in this manner:

1. G.R. No. 237874 is PARTIALLY GRANTED. The Decision No. 2017-036 dated 16 February 2017 of
respondent Commission on Audit affirming Notice of Disallowance No. 11-003-GOP(10) in the amount of
Php660,000.00 is AFFIRMED with MODIFICATION. The approving/certifying officers are exonerated from
their solidary liability to return the disallowed amount. Meanwhile, all passive recipients of the Food and Grocery
Incentive disallowed under Notice of Disallowance No. 11-003-GOP(10), including the approving/certifying
officials who had received the disallowed amounts in their capacity as payees, are ordered to refund the amount
they received.

2. G.R. No. 239036 is PARTIALLY GRANTED. The Decision No. 2017-038 dated 16 February 2017 of the
COA Proper affirming Notice of Disallowance No. 2014-01(12) in the amount of Php480,000.00 is AFFIRMED
with MODIFICATION. The approving/certifying officers are exonerated from their solidary liability to return the
disallowed amount. Meanwhile, all passive recipients of the Food and Grocery Incentive disallowed under Notice
of Disallowance No. 2014-01(12), including the approving/certifying officials who had received the disallowed
amounts in their capacity as payees, are ordered to refund the amount they received.

SO ORDERED.

Peralta, C. J., Leonen, Caguioa, Gesmundo, Hernando, Carandang, Lazaro-Javier, Inting, M. Lopez, Delos Santos,
Gaerlan, Rosario, and J. Lopez, JJ., concur.
Perlas-Bernabe, J., Please see Concurring Opinion.

[1] Rollo (G.R. No. 237874), pp. 62-68; penned by Chairperson Michael G. Aguinaldo and Commissioners Jose
A. Fabiaand Isabel D. Agito.

[2] Id. at 84.
[3] Rallo (G.R. No. 239036), pp. 91-100; penned by Chairperson Michael G. Aguinaldo and Commissioners Jose
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negligence, or misfeasance of his subordinates, unless he has actually authorized by written order the specific act
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[49] SECTION 39. Liability of Subordinate Officers. - No subordinate officer or employee shall be civilly liable
for acts done by him in good faith in the performance of his duties. However, he shall be liable for willful or
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[58] G.R. No. 244193, 10 November 2020 [Per J. Delos Santos, En Banc].
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CONCURRING OPINION

PERLAS-BERNABE, J.:
| concur.

However, | tender this opinion to further elucidate my views concerning the proper application of res judicatain
this case and the appropriate parameters of Rule 2d of the guidelines recently established in the landmark case of
Maderav. COA (Madera).[1]

I. Res judicata applies but only in the concept of conclusiveness of judgment relative to the issue of the propriety
of the disallowance.

To recall, the consolidated petitions assailed the Commission on Audit's (COA) disallowances of food and
grocery incentive (FGI) granted by the National Food Authority's (NFA) Zamboanga Regional Office and Agusan
Del Norte Provincia Office for the calendar years of 2010 and 2012, respectively, for lack of legal basis and in
violation of Section 12 of Republic Act No. 6758.[2]

Nonetheless, as correctly ruled by the ponencia, the issue regarding the propriety of the disallowance cannot
anymore be disturbed applying the principle of res judicata by virtue of the final judgment in Escarez v. COA
(Escarez).[3]

Res judicata means "a matter adjudged; a thing judicially acted upon or decided; a thing or matter settled by
judgment.”[4] It has two (2) concepts:. (a) bar by prior judgment, which means that "the judgment or decree of the
court of competent jurisdiction on the merits concludes the litigation between the parties, as well as their privies,
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and congtitutes a bar to a new action or suit involving the same cause of action before the same or any other
tribunal™;[5] and (b) conclusiveness of judgment. The key difference between these two (2) conceptsis that in the
second concept of conclusiveness of judgment, identity of causes of action is not required. In Oropeza Marketing
Corporation v. Allied Banking Corporation,[6] the Court ruled that:

If as between the two cases, only identity of parties can be shown, but not identical causes of action, then res
judicata as "conclusiveness of judgment” applies.[7]

In Escarez, the Court upheld the COA's disallowances of FGI granted by several NFA regiona and provincial
offices[8] for lack of legal basis, finding that the alleged imprimatur of former Presidents Joseph Ejercito Estrada
and Gloria Macapagal-Arroyo did not approve their release, viz.:

What President Estrada approved was the grant of the Food Assistance and Emergency Allowance in the
amount of P7,000 for the yuletide season in the year 1998. Nothing in the letter gave the impression that the
grant of the benefit shall be an annual practice.

On the other hand, the purported approval by President Macapagal-Arroyo consisted of a Memorandum dated
4 November 2003 issued by Cabinet Secretary Ricardo L. Saluda. In it, the cabinet members appealed to the
good sense of the heads and boards of government financia institutions and government-owned and
-controlled corporations to moderate the grant of year-end bonuses to their employees.

On the other hand, OGCC Opinion No. 219 dated 24 November 2003 |ooked with favor on the NFA's grant of
food subsidy/grocery incentive in the form of gift checks to its officials and employees as had traditionally
been done during the Christmas season.

As correctly observed by COA, these justifications consistently relate to the grant of additional incentives to
NFA officials and employees during the Christmas season. It is well to note that the FGI in question was
released in specific months of the year, not one tranche of which coincided with the yuletide season.

As provided under paragraph 4.5 of DBM Budget Circular No. 16 dated 28 November 1998, agencies are
prohibited from granting any food, rice, gift checks, or any other form of incentives/allowances, except those
authorized by the Office of the President through an administrative order.

Thus, without specific authority from the President or Congress, the NFA Council Resolution cannot by itself
serve as ajustification for the release of the FGI.[9] (Emphases and underscoring supplied)

Notably, while Escarez was merely disposed of by the Court by way of an unsigned resolution, it still amounts to
an adjudication on the meritg[10] for which the rule on conclusiveness of judgment applies. Again, "[t]here is
‘conclusiveness of judgment' when any right, fact, or matter in issue, directly adjudicated on the merits in a
previous action by a competent court or necessarily involved in its determination, is conclusively settled by the
judgment in such court and cannot again be litigated between the parties and their privies whether or not the
claim, demand, purpose, or subject matter of the two actions is the same."[11] "[O]nly the identities of parties and
issues are required for the operation of the principle of conclusiveness of judgment.”[12]

Since the instant case similarly involves the legality of the grant of FGI by local offices of the NFA acting under
NFA Council Resolution No. 226-2K5, | agree with the ponencia that such issue should not anymore be litigated
anew. Although herein petitioners are not exactly the same as those in Escarez, "the concept of conclusiveness of
judgment still applies because jurisprudence does not dictate absolute identity but only substantial identity of
parties."[13] As observed by the ponencia, there is community of interest between petitioners in this case and
those of Escarez, considering that both groups consist of officials or employees of the NFA aggrieved by the
disalowance of FGI.
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However, the foregoing notwithstanding, it should be clarified that Escarez should only be deemed conclusive
insofar as the issue of the propriety of the disallowance is concerned, and not with respect to the actual civil
liability for the return of the disallowed amounts under the presently assailed disallowances. This is because
"[while a] former judgment between the same parties will be final and conclusive in the second if that same point
or question was in issue and adjudicated in the first suit[,] the adjudication of an issue in the first case is not
conclusive of an entirely different and distinct issue arising in the second[.]"[14]

Theissue of civil liability under Notice of Disallowance No. 11-003-GOF(10) dated September 13, 2011 (assailed
in G.R. No. 237874) and Notice of Disallowance No. 2014-01(12) (assailed in G.R. No. 239036) is a different
issue from the propriety of the disallowance. Also, the resolution of the civil liability as per the notices of
disallowance in Escarez[15] is nhot automatically applicable to this case, since each notice of disallowance consists
of a separate cause of action that must be resolved based on its own factual and attending peculiarities. What is
only settled between the parties is the issue of the propriety of disallowance based on the applicability of the
conclusiveness of judgment principle as discussed herein. Hence, the ponencia correctly took cognizance of the
issue of civil liability as raised in the instant consolidated petitions, especialy in the light of the recent paradigm
shift governing such issue instituted in Madera.

I. The circumstances of this case do not justify the equitable invocation of Rule 2d of the Madera Rules, which
should not apply just because of the length of time that a disallowance case has been pending, or that the benefits
were based on benevolent intentions in favor of employees.

On the issue of civil liability for the disallowances, | agree with the ponencia that, in view of the existence of
certain badges of good faith attending the grant of the disallowed amounts, the approving/certifying officers
cannot be held solidarity liable for such amounts under Sections 38[16] and 43[17] of the Administrative
Code.[18] Likewise, the ponenciais correct in finding that the circumstances surrounding this case fail to furnish
any highly exceptional reason to apply Rule 2d ofthe Madera Rules.[19]

In the recent case of Abellanosa v. COA (Abellanosa),[20] the Court, as a supplement to Madera, refined the
parameters that underlie the proper application of Rule 2d as an equitable ground to excuse the return of
unlawfully disbursed public funds, viz.:

To stress, Rule 2c as well as Rule 2d should remain true to their nature as exceptional scenarios; they should
not be haphazardly applied as an excuse for non-return, else they effectively override the general rule which,
again, isto return disallowed public expenditures.

XX XX

X X X In Madera, the Court also recognized that the existence of undue prejudice, social justice considerations,
and other bona fide exceptions, as determined on a case-to-case basis, may also negate the strict application of
solutio indebiti. This exception was borne from the recognition that in certain instances, the attending facts of a
given case may furnish an equitable basis for the payees to retain the amounts they had received. While Rule
2d is couched in broader language as compared to Rule 2c, the application of Rule 2d should always remain
true to its purpose: it must constitute a bona fide instance which strongly impels the Court to prevent a clear
inequity arising from a present directive to return. Ultimately, it is only in highly exceptional circumstances,
after taking into account al factors (such as the nature and purpose of the disbursement, and its underlying
conditions) that the civil liability to return may be excused. For indeed, it was never the Court's intention for
Rules 2c and 2d of Maderato be ajurisprudential loophole that would cause the government fiscal leakage and
debilitating loss. (Emphases and underscoring supplied)

In this case, it is my view that the long passage of time and the benevolent intent behind the grant of the
disalowed FGI may not justify the excuse of their refund based on considerations of undue prejudice. As | seeiit,
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these reasons, without more, are not compelling enough to justify their equitable excuse under Rule 2d of the
Madera Rules. To expound, the length of time in which a benefits disallowance case has remained pending for
review before various adjudicative tribunals per se should not be considered a form of undue prejudice under Rule
2d. This is because such circumstance may very well loosely apply to the bulk of disallowance cases pending
before the Court. In thisregard, it iswell to note that the Court's docket is rife with numerous petitions seeking the
review of COA disalowances issued several years or even decades ago against government officers and
personnel.

Similarly, with respect to a general notion of benevolent intent surrounding the grant of the disallowed amounts, it
may be said that the grant of benefits - by their very nature - isintended for the betterment of employee welfare.

To broadly recognize these two (2) reasons as circumstances to invoke Rule 2d will certainly affect the Court's
resolution of future cases, and in effect, dilute the general rule on return of disallowed amounts instituted by
Madera; this, to the detriment of the government's ability to recover unlawfully disbursed public funds. Once
again, as exhorted in Abellanosa, "it is only in highly exceptional circumstances, after taking into account all
factors (such as the nature and purpose of the disbursement, and its underlying conditions) that the civil liability to
return may be excused. For indeed, it was never the Court's intention for Rules 2c and 2d of Madera to be a
jurisprudential loophole that would cause the government fiscal |eakage and debilitating loss."

While the circumstances of this case appear to be similar to the case of Agrav. COA (Agra)[21] insofar as the
lengthy period for which they had been pending for review before the COA and the Court, it should be
highlighted that Agra was decided prior to the Court's paradigm shift in disallowance jurisprudence as ushered in
by Madera. Hence, a resort to old case pre-Madera would not necessarily capture the sentiments of the Court
under the intended current doctrine.

Further, Abellanosa, which was decided post-Madera, was intended as a practical reminder for the Court to be
stringently circumspect with how it applies Rules 2c and 2d, bearing in mind that recovery should be the general
rulein favor of the government.

In fine, standing aone, the mere length of time in which a disallowance was pending for review, or a general
notion of benevolent intent surrounding the grant of disallowed benefits, should not be automatically considered
as bona fide instances for an equitable excuse under Rule 2d of the Madera Rules in the absence of other
compelling factors.

Asafina point, It isnoteworthy that a Deed of Undertaking was executed by the payee-recipients in this case. As
stated in the ponencia:[22]

Dispelling petitioners' claim of good faith, the COA Proper held that contrary to the approving/certifying
officers assertion, their participation was not ministerial as it paved the way for the payment of FGI. On the
other hand, the Deed of Undertaking executed by the payees was found antithetical to their claim of good faith.
Petitioners motion for reconsideration was also denied.

XX XX

The COA [P]roper also ruled [that] the disallowance did not violate the principle of non-diminution of benefits
more so as the recipients were never entitled to the same. Further, it agreed with the COA Corporate
Government Sector 5 (COA CGS-5) that the good faith defense is unavailing: 1) previous NDs were aready
issued against the grant of FGI; and 2) the employees signed an undertaking consenting to salary deduction
should the FGI be disallowed.[23] (Emphases supplied)

Based on the foregoing, it therefore appears that the payee-recipients have agreed to the return of the FGI via
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salary deduction in the event that it would be subject to disallowance. Thus, their consent to such contingency
negates any undue prejudice that they may suffer by sheer length of time that this case has been pending.

All told, the assailed disalowances should be affirmed and the payee--recipients, including the
approving/certifying officers in their capacity as payee-recipients, be held individually liable for the return of the
disallowed amounts they respectively received.
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