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PERLAS-BERNABE, J.:

Assailed in this petition for review on certiorari[1] are the Decision[2] dated April 20, 2016 and the Resolution[3]
dated August 23, 2016 of the Court of Appeals (CA) in CA-G.R. SP. No. 136935, which reversed and set aside
the Resolutions dated April 30, 2014[4] and June 25, 2014[5] of the National Labor Relations Commission
(NLRC) in NLRC LAC No. 04-000894-14 and instead, reinstated the Decision[6] dated January 26, 2014 of the
Labor Arbiter (LA) in NLRC Case No. RAB III-01-18500-12 declaring that respondent Amado R. Lapuz
(respondent) was a regular employee and that his dismissal was illegal.

The Facts

Respondent Amado R. Lapuz (respondent) worked as warehouse supervisor for petitioner Freyssinet Filipinas
Corporation (FFC), now Frey-Fil Corporation, a domestic corporation engaged in the business of general
construction, pre-stressed, post-tensioning, among others.[7] Respondent claimed that he commenced work for
FFC since 1977 under the latter's previous company names, particularly: (a) FF Interior from 1977 to 1982, (b)
Freyssinet Post Tensioning System Philippines, Inc. (FPTSPI) or Filsystem from 1982 to 1999, and (c) FFC from
2006[8] to 2012.[9] Except for FPTSPI which was owned by one Philip Cruz, the remaining firms were allegedly
owned and operated by petitioner Eric A. Cruz (Cruz).[10] Respondent was assigned at the different projects of
FFC, the last of which was at the Wharton Parksuite Project in Binondo, Manila.[11]

Sometime in December 2011, respondent averred that he was verbally informed of his termination from work by
the project manager, respondent Gaudencio S. Reyes (Reyes), when he was told "Hoy umalis ka na dyan" and no
longer allowed to perform his work and enter the premises.[12] This notwithstanding, respondent continued to
report at the project site until he received a notice[13] of termination dated January 5, 2012 and directed to secure
his clearance[14] from the HRD Department, which he complied. Believing to have been dismissed without
substantive and procedural due process,[15] respondent filed a complaint[16] for illegal dismissal with prayer for
reinstatement and payment of attorney's fees, against FFC, Cruz, Reyes, and one Carlota R. Satorre (petitioners)
before the NLRC, docketed as NLRC Case No. RAB III 01-18500-12.

For their part, petitioners asserted that respondent started working as warehouse supervisor for FFC only on April
11, 2007 under a project employment contract for its Texas Instruments project located in Pampanga, which lasted
until September 2008. Thereafter, respondent was rehired on a per project basis, for the following: (a) Robinson's
Place project in Dumaguete City from September 12, 2008 until February 26, 2010; (b) FFC's Calumpit Plant
project from March 7, 2010 until April 4, 2011; and (c) Wharton Parksuite project from April 22, 2011 until the
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termination of his contract on December 31, 2011.[17] In support thereof, FFC submitted copies of respondent's
project employment contracts at his last assignment in Wharton Parksuite which showed that his services were
engaged intermittently for a fixed period of one (1) or three (3) months only.[18] They further contended that
respondent's termination was also reported[19] to the Department of Labor and Employment (DOLE) in
accordance with Section 2.2 of Department Order No. 19, Series of 1993 (D.O. No. 19-93).[20] Thus, they
maintained that respondent was not illegally dismissed as his project employment contract merely expired.[21]
They further averred that the corporate officers should not be held liable in view of the separate personality of the
corporation from its officers and absent showing of bad faith on their part.[22]

The LA Ruling

In a Decision[23] dated January 26, 2014, the LA declared respondent to be a regular employee of FFC and as
such, was dismissed without just or authorized cause. The LA ruled that petitioners' failure to adduce proof of the
filing of termination reports with the DOLE every time a project or phase was completed is an indication that
respondent was not a project employee. Moreover, the LA noted that respondent has been employed as warehouse
supervisor for FFC since 1977, and that in such capacity, performed tasks that were usually necessary or desirable
in the usual business of the company.[24] Accordingly, the LA ordered petitioners to jointly and severally pay
respondent separation pay equivalent to one month pay for every year of service since 1977 up to 2012 in the sum
of P610,500.00, with full backwages reckoned from his dismissal; moral and exemplary damages in the amount
P50,000.00 each; and ten percent (10%) attorney's fees for having been compelled to litigate.[25]

Dissatisfied, petitioners appealed[26] to the NLRC.

The NLRC Ruling

In a Resolution[27] dated April 30, 2014, the NLRC reversed and set aside the LA's decision, holding that
respondent was a project employee whose services ended upon completion of a specific project. It pointed out that
FFC was primarily engaged in the construction industry whose workers are hired for specific phases of work in
the project site, and that respondent was made aware of the nature of his employment and the duration thereof. It
held that respondent's engagement as project employee was further manifested by his identification card,
clearance, project employment contracts, and establishment termination report to the DOLE. Since respondent's
most recent project contract had already ended, he cannot be said to have been illegally dismissed and thus, was
not entitled to backwages, separation pay and other benefits. Finally, it found no basis to award damages there
being no showing that petitioners acted in bad faith in terminating respondents, as well as attorney's fees.[28]

Respondent's motion for reconsideration[29] was denied in a Resolution[30] dated June 25, 2014. Aggrieved,
respondent elevated the matter to the CA via a petition for certiorari.[31]

The CA Ruling

In a Decision[32] dated April 20, 2016, the CA reversed and set aside the NLRC ruling and instead, reinstated the
LA ruling,[33] finding respondent to be a regular employee of FFC as early as 1977. It did not give credence to
petitioners' claim that FF Interior, FPTSPI, and Filsystems were separate and distinct corporations from FFC,
noting that the said corporations were ran by the same people and that the same merely evolved into different
names from its establishment in 1972 until its present name as FFC. The CA agreed with the findings of the LA
that petitioners' failure to religiously report the termination of respondent's employment contracts established that
the latter was a regular employee, and that the employment contracts were a mere after-thought in order to escape
from their legal obligation attached to regular employment.[34]

Petitioners' motion for reconsideration[35] was denied in a Resolution[36] dated August 23, 2016; hence, the
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instant petition.

The Issue Before the Court

The essential issue for the Court's resolution is whether or not the CA erred in finding grave abuse of discretion
on the part of the NLRC.

The Court's Ruling

The petition is partly impressed with merit.

I.

To justify the grant of the extraordinary remedy of certiorari, petitioners must satisfactorily show that the court or
quasi-judicial authority gravely abused the discretion conferred upon it. Grave abuse of discretion connotes a
capricious and whimsical exercise of judgment, done in a despotic manner by reason of passion or personal
hostility, the character of which being so patent and gross as to amount to an evasion of positive duty or to a
virtual refusal to perform the duty enjoined by or to act at all in contemplation of law.[37] It has also been held
that grave abuse of discretion arises when a lower court or tribunal patently violates the Constitution, the law or
existing jurisprudence.[38]

Tested against these considerations, the Court finds that the CA committed no reversible error in granting
respondent's certiorari petition insofar as it ruled that respondent was a regular - and not a project -employee.

Under Article 295[39] of the Labor Code, regular employment exists when the employee is: (a) engaged to
perform activities that are usually necessary or desirable in the usual business or trade of the employer; or (b) a
casual employee whose activities are not usually necessary or desirable in the employer's usual business or trade,
and has rendered at least one year of service, whether continuous or broken, with respect to the activity in which
he is employed.

On the other hand, an employee is said to be under a project employment when he is hired under a contract which
specifies that the employment will last only for a specific project or undertaking the completion or termination of
which is determined at the time of his engagement.[40] Thus, for an employee to be considered project-based, it is
incumbent upon the employer to prove that: (a) the employee was assigned to carry out a specific project or
undertaking; and (b) the duration and scope of which were specified at the time the employee was engaged for
such project.[41] When a project employee is assigned to a project or phase thereof which begins and ends at
determined or determinable times, his services may be lawfully terminated at the completion of such project or a
phase thereof.[42]

Notably, in GMA Network, Inc. v. Pabriga,[43] the Court pointed out that if the particular job or undertaking is
within the regular or usual business of the employer company and it is not identifiably distinct or separate from
the other undertakings of the company such that there is clearly a constant necessity for the performance of the
task in question, said job or undertaking should not be considered a project.[44]

In this case, respondent was supposedly engaged by FFC as warehouse supervisor for its various projects, namely:
(a) Texas Instruments project in Pampanga from April 11, 2007 to September 2008; (b) Robinson's Place project
in Dumaguete City from September 12, 2008 until February 26, 2010; (c) FFC's Calumpit Plant project from
March 7, 2010 until April 4, 2011; and (d) Wharton Parksuite project from April 22, 2011 until December 31,
2011. However, for the first three (3) projects, petitioners failed to show that respondent was hired on a project
basis and that he was informed of the duration and scope of his work. In fact, no employment contracts for the
said projects were presented to substantiate their claim. While the absence of a written contract does not per se
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grant regular status to respondent, it is nonetheless evidence that he was informed of the duration and scope of his
work and his status as project employee.[45]

In addition, no termination reports for each completed projects were shown to have been submitted by petitioners
to the DOLE as mandated under Section 2 (2.2) (e)[46] of Department Order No. 19-93 and, in fact, it was only
during respondent's last assignment at the Wharton Parksuite project that they complied with the directive. It bears
stressing that the failure of an employer to file a termination report with the DOLE every time a project or a phase
thereof is completed indicates that the workers hired were not project employees. In Tomas Lao Construction v.
NLRC,[47] the Court ruled that "[t]he report of termination is one of the indicators of project employment."[48]

While petitioners did submit respondent's project employment contracts for the Wharton Parksuite project, which
contracts in fact, specified the covered project and duration thereof, the Court finds that the same are still
insufficient to prove his status as a project employee. A perusal of the subject contracts readily reveals that
respondent was repeatedly and successively re-hired as warehouse supervisor for the Wharton Parksuite project
eight (8) times for the following periods, to wit: (a) July 1, 2010 to August 31, 2010, (b) September 1, 2010 to
September 30, 2010, (c) October 1, 2010 to October 31, 2010, (d) January 16, 2011 to February 28, 2011, (e)
March 1, 2011 to March 31, 2011, (f) June 1, 2011 to June 30, 2011, (g) July 1, 2011 to September 30, 2011, and
(h) October 1, 2011 to December 31, 2011. These notwithstanding, petitioners, however, failed to show that
respondent's services were needed only for the period contracted and that the particular phase or undertaking for
which he has been hired has been completed to warrant the termination of his employment. On the contrary,
respondent's successive re-hiring in order to perform the same kind of work for the same project, contract after
contract - most of which were for a duration of one (1) month only - reasonably shows that respondent's project
employment contracts were merely used by petitioners to circumvent the law on tenurial security. Settled is the
rule that when periods have been imposed to preclude the acquisition of tenurial security by the employee, they
should be struck down as contrary to public morals, good customs or public order.[49]

Even on the assumption that respondent was a project employee, the Court has held that an employment ceases to
be co-terminous with specific projects when the employee is continuously rehired due to the demands of
employer's business and re-engaged for many more projects without interruption.[50] As aptly pointed out in the
case of Maraguinot, Jr. v. NLRC,[51] once a project or work pool employee has been: (1) continuously, as
opposed to intermittently, rehired by the same employer for the same tasks or nature of tasks; and (2) these tasks
are vital, necessary, and indispensable to the usual business or trade of the employer, then the employee must be
deemed a regular employee.[52] Indeed, while length of time is not the controlling test for project employment, it
is nonetheless vital in determining if the employee was hired for a specific undertaking or tasked to perform
functions that are vital, necessary, and indispensable to the usual business or trade of the employer.[53]

Considering that the function of a warehouse supervisor is no doubt vital, necessary, and desirable to the
construction business of petitioners, and it has been sufficiently shown that respondent's work as such for the
latter's various projects without interruption since 2007 is necessary and desirable to petitioners' construction
business, the CA properly deemed respondent to be a regular employee. To reiterate, where the employment of
project employees is extended long after the supposed project has been finished, the employees are removed from
the scope of project employees and are considered regular employees.[54]

As a regular employee, respondent is entitled to security of tenure and may only be dismissed for just or
authorized causes. Thus, not having been dismissed for a valid and legal cause, the CA was correct in declaring
respondent to have been illegally dismissed.
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II.

However, the Court takes exception to the CA's finding that respondent's employment with petitioners started in
1977 based on its flawed finding that FF Interior and FFC are one and the same company.

In so ruling, the CA upheld the assertion that FF Interior, FPTSPI/Filsystem, and FFC merely changed their
names and that all companies are managed and owned by the same people. However, the CA's conclusion is
belied by the records which reveal that FFC originated from then Freyssinet (Davao) Inc.,[55] that was registered
on February 28, 1994 before the SEC and issued SEC Registration No. ASO94-001909,[56] and thereafter
re-named to FFC[57] in 2002, and subsequently, to Frey-Fil Corporation in 2011.[58] On the other hand, FPTSPI
is shown to have been registered under SEC Registration No. ASO94-002261,[59] while Filsystems Tower 1, Inc.
is registered under SEC Registration No. ASO94-00011538.[60] Clearly, having been issued separate certificates
of registration, the FFC, FPTSPI, and Filsystems Tower 1, Inc., are by law deemed to be separate and distinct
corporate personalities.

Moreover, it is well settled that the mere ownership by a single stockholder or by another corporation of all or
nearly all of the capital stock of a corporation is not of itself sufficient ground for disregarding the separate
corporate personality.[61] Neither is the existence of interlocking directors, corporate officers, and shareholders
enough justification to pierce the veil of corporate fiction in the absence of fraud or other public policy
considerations.[62] It must be shown that the separate and distinct personalities of the corporations are set up to
justify a wrong, protect fraud, or perpetrate a deception.[63] Hence, the wrongdoing must be clearly and
convincingly established by substantial evidence; it cannot be presumed. Otherwise, an injustice that was never
unintended may result from an erroneous application.[64] Verily, no such evidence was submitted by respondent
in this respect.

In addition, no less than respondent admitted that his employment with FPTSPI ceased in 1999 and that he was
hired anew by FFC only in 2006.[65] While respondent declared that he was employed by FFC on July 11, 2006
in his complaint,[66] no evidence was presented to substantiate the same. On the other hand, respondent did not
deny FFC's claim that he was hired as warehouse supervisor by the latter in 2007 for its Texas Instruments project
in Pampanga.[67] Under the circumstances, the Court is inclined to believe that respondent was hired by FFC
only on April 11, 2007 - and not on July 11, 2006 as claimed by him.

Thus, since there was no basis for the CA to disregard the separate juridical personality of FFC under the doctrine
of piercing the corporate veil, and considering further that respondent was deemed a regular employee of FFC
having been consistently hired as warehouse supervisor since April 11, 2007, and terminated without a valid cause
on January 5, 2012, the awards of backwages and separation pay in lieu of reinstatement[68] are in accord with
Article 294[69] of the Labor Code.

As to the liability of the impleaded corporate officers, the Court equally finds error on the part of the CA in
holding them jointly and severally liable to respondent. Case law states that to hold a director or officer personally
liable for corporate obligations, two requisites must concur: (1) it must be alleged in the complaint that the
director or officer assented to patently unlawful acts of the corporation or that the officer was guilty of gross
negligence or bad faith; and (2) there must be proof that the officer acted in bad faith.[70] Here, the twin
requirements of allegation and proof of bad faith necessary to hold the impleaded corporate officers liable for the
monetary awards are clearly lacking.

Finally, with respect to the award of moral and exemplary damages, it is worthy to point out that moral damages
are recoverable where the dismissal of the employee was attended by bad faith or fraud or constituted an act
oppressive to labor, or was done in a manner contrary to morals, good customs, or public policy, while exemplary
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damages may be awarded if the dismissal was effected in a wanton, oppressive or malevolent manner.[71] Apart
from respondent's bare allegations, no evidence was presented to prove that his dismissal was attended with bad
faith or was done oppressively.

Except for the foregoing modifications, the CA Decision, which ordered the reinstatement of the LA ruling,
stands.

WHEREFORE, the petition is PARTLY GRANTED. The Decision dated April 20, 2016 and the Resolution dated
August 23, 2016 of the Court of Appeals (CA) in CA-G.R. SP No. 136935 are hereby AFFIRMED with
MODIFICATIONS, as follows:

(a) petitioner Freyssinet Filipinas Corporation (now Frey-Fil Corporation) is ordered to pay respondent Amado R.
Lapuz his separation pay equivalent to one (1) month pay per year of service reckoned from April 11, 2007 up to
the finality of this Decision;

(b) the corporate officers, petitioners Eric A. Cruz, Gaudencio S. Reyes, and Carlota R. Satorre, are absolved from
liability; and

(c) the award of moral and exemplary damages are ordered deleted for lack of basis.

The rest of the CA decision stands.

SO ORDERED.

Carpio,[*] (Chairperson), Caguioa, J. Reyes, Jr., and Lazaro-Javier, JJ., concur.

[*] Designated Acting Chief Justice per Special Order No. 2644 dated March 15, 2019.

[1] Rollo, pp. 23-40.
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