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LOPEZ, J., J.

Submitted before Usis a Petition for Certiorari[1] under Rule 65 of the Rules of Court filed by petitioners Ricardo
L. Penson (Penson), Hans Christian M. Sefieres (Sefieres), Rizalito L. David (David), and Baldomero C. Falcone
(Falcone) imputing grave abuse of discretion amounting to lack or excess of jurisdiction upon respondent
Commission on Elections (COMELEC) constituted as the National Board of Canvassers (NBOC) for Senators
and Party-List Representatives, in proclaiming the 12 duly-elected Senators in the May 13, 2013 national and
local elections through the issuance of NBOC Resolution No. 004-13[2] dated May 18, 2013, NBOC Resolution
No. 0010-13[3] dated June 5, 2013, and Senatorial Canvass Report No. 17[4] dated June 5, 2013.

The Antecedents

On December 2, 1997, the Congress enacted Republic Act (R.A.) No. 8436 or the "Election Modernization Act of
1997" in line with the State's policy to ensure afree, orderly, honest, peaceful, and credible elections.[5]

One of the innovations introduced in R.A. No. 8436 is the concept of Automated Election System (AES) or a
system which uses appropriate technology for voting and electronic devices to count votes and
canvass/consolidate results.[6]

Pertinently, Section 6[7] of R.A. No. 8436 has authorized the COMELEC to utilize an AES for the process of
voting, counting of votes and canvassing/consolidation of resultsin the national and local elections.[8]

Section 23 thereof further provides for the composition of the NBOC for Senators, which shall be comprised of
the Chairman and Members of the COMELEC sitting en banc. The mandate of the NBOC for Senators is to
canvass the results of the election and consequently, proclaim the winners for the position of Senators:

Section 23. National Board of Canvassers for Senators. The chairman and members of the Commission on
Elections sitting en banc, shall compose the national board of canvassers for senators. It shall canvass the
results for senators by consolidating the results contained in the data storage devices submitted by the district,
provincial and city boards of canvassers of those cities which comprise one or more legislative districts.
Thereafter, the national board shall proclaim the winning candidates for senators.

On January 23, 2007, R.A. No. 8346 was amended by R.A. No. 9369 or the "Automation Law." Among the
provisions introduced by the amending law is a change in the mandate of the COMELEC, now sitting as the
NBOC for both Senators and Party-List Representatives, which shall proclaim the winning candidates for both
positions after consolidating the certificate of canvass electronically transmitted.[9]
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Unlike in R.A. No. 8436, the AES in R.A. No. 9369 can either be paper-based[10] or direct recording election
system[11] depending on COMELEC's determination.[12] In both cases, however, the law mandates that there be
aRandom Manua Audit (RMA) in one precinct per congressional district, viz.:

SECTION 24. A new Section 29 is hereby provided to read as follows:

SECTION 29. Random Manual Audit. - Where the AES is used, there shall be a random manual audit in one
precinct per congressional district randomly chosen by the Commission in each province and city. Any
difference of root cause and initiate a manual count for those precincts affected by the computer or procedural
error. (Emphasis supplied)

In compliance therewith, on May 10, 2013, the COMELEC as NBOC (COMELEC-NBOC) randomly selected the
cities'/municipalities which will be subjected to RMA through the use of Automated Random Selection Program
(ARSP). After two (2) days, the COMELEC-NBOC selected the priority and contingency clustered precincts. A
total of 234 clustered precincts, which correspond to one precinct per legislative district was randomly selected in
each province and city.

On May 13, 2013, the national and local elections were held.

Pursuant to R.A. No. 9369, the COMELEC issued Resolution No. 9595 providing the guidelines on the conduct
of RMA by the Random Manual Audit Team (RMAT) for the positions of Senator, Member of the House of
Representatives, and Mayor.[13]

After the May 13, 2013 national and local elections, the COMELEC-NBOC proceeded to canvass the results by
consolidating the electronically transmitted certificates of canvass.

True to the intent and spirit of R.A. No. 9369, isto have a fast and accurate result that is reflective of the genuine
will of the people, the COMELEC-NBOC issued the first assailed Resolution[14] No. 004-13 dated May 18,
2013, which initially proclaimed the following senatorial candidates (in aphabetical order) who garnered the most
number of votes during the May 13, 2013 elections:

WHEREAS, on the basis of the National Canvass Report No. 16 (NCR 16), attached herewith, the following
candidates for Senator (arranged in alphabetical order) [who] received the first twelve (12) highest number of
votes for Senators in the May 13, 2013 national and local elections:

ANGARA, JUAN EDGARDO M.
AQUINO, PAOLO BENIGNO IV A.
BINAY, MARIA LOURDES NANCY S.
CAYETANO, ALAN PETER S.
EJERCITO, JOSEPH VICTOR G.
ESCUDERO, FRANCIS JOSEPH G.
HONASAN, GREGORIO B.
LEGARDA, LORNA REGINA B.
LLAMANZARES, MARY GRACE P.
PIMENTEL, AQUILINO MARTIN Il D.
TRILLANES, ANTONIO IV F.
VILLAR, CYNTHIA A.

WHEREAS, based on NCR 16, the difference in the votes obtained by the No. 12 and 14 candidates is 705, 940;
XXXX.

The initial proclamation of the aforesaid senatorial candidates was based on COMELEC-NBOC's determination
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that the remaining number of votes that have yet to be canvassed will not materially affect the votes obtained by
the 12 winning candidates for Senator.

Subsequently, on June 5, 2013, the COMELEC-NBOC issued the second assailed Resolution No. 0010-13,[15]
which officially declared the 12 candidates as winners and thus proclaimed them as duly elected Senators of the
Republic of the Philippines. The Resolution likewise cited Senatorial Canvass Report No. 17, which stated the
tally of the number of votes obtained by each candidate, thus:

WHEREAS, the Commission of Elections, sitting en banc as the National Board of Canvassers (NBOC) for
Senators and [Party]-List Representatives, officially canvassed in open and public session, the votes cast for
Senators in connection with the May 13, 2013 automated national and local elections.

WHEREAS, the NBOC declared the following twelve (12) candidates for Senator (arranged in alphabetical
order) as winners and proclaimed them as duly elected Senators of the Republic of the Philippines in the May
13, 2013 automated national and local elections considering that the remaining votes that have not yet been
canvassed would not materially affect the results:

ANGARA, JUAN EDGARDO M.
AQUINO, PAOLO BENIGNO IV A.
BINAY, MARIA LOURDES NANCY S.
CAYETANO, ALAN PETER S.
EJERCITO, JOSEPH VICTOR G.
ESCUDERO, FRANCIS JOSEPH G.
HONASAN, GREGORIO B.
LEGARDA, LORNA REGINA B.
LLAMANZARES, MARY GRACEP.
PIMENTEL, AQUILINO MARTIN I1I D.
TRILLANES, ANTONIO IV F.
VILLAR, CYNTHIA A.

WHEREAS, the NBOC continued to canvass the votes for Senators by tallying the remaining uncanvassed votes
for Senators;

WHEREAS, on June 5, 2013, the NBOC issued Senatorial Canvass Report No. 17 showing the votes garnered by
each of the candidates for Senator of the Republic of the Philippines;

WHEREAS, while there are still remaining uncanvassed votes the same will no longer affect the ranking of the
winning candidates for Senator of the Republic of the Philippines; x x x (Italics supplied)

On March 31, 2014, petitioners filed the instant petition seeking to nullify the aforementioned NBOC Resolutions
and Senatorial Canvass Report No. 17 based on the following grounds:

First, petitioners bewail that the COMELEC-NBOC committed grave abuse of discretion when it prematurely
made a partial proclamation of the 12 senators in the May 13, 2013 national and local elections despite the
guestionable accuracy of the election returns that were canvassed.[16] The allegation of questionable accuracy
was rooted on the variance between the results of the RMA and the manual count. Petitioners highlight that out of
the 234 sample precincts, only 212 RMA Reports or only 90.6% were processed.[17] Since the
COMELEC-NBOC was able to prepare and identify contingency sample clustered precincts, there should have
been an effort on the part of the COMELEC-NBOC to replace the precincts that could not be accounted for in
order to reduce the questionable sample size.[18]

Second, petitioners decry that the COMELEC-NBOC committed grave abuse of discretion when it terminated the
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canvassing of the May 13, 2013 national and local elections for Senators through the issuance of NBOC
Resolution No. 0010-12 dated June 5, 2013 and Senatorial Canvass Report No. 17, on the premise that the
"remaining votes that have yet to be canvassed would not materially affect the results."[19] As the
COMELEC-NBOC failed to state the relevant data pertaining to the total number of votes and the number of
votes still to be canvassed, it was premature for the COMELEC-NBOC to stop the proceedings. According to
petitioners, it was aso imperative on the part of the COMELEC-NBOC to show the total number of votes that
have been nullified and not counted in order to determine the true will of the electorate during the May 13, 2013
senatorial elections.[20]

Third, petitioners lament that the COMELEC-NBOC failed to comply with the Authentication of Electronically
Transmitted Election Results under Section 30 of R.A. No. 8346 as the electronic transmissions were not digitally
signed. The alegation of petitioners stemmed from the alleged failure of the Technical Evaluation Committee
(TEC) toincludein its Final Report dated December 10, 2013 that there were in fact digital signatures.[21]

Fourth, petitioners submit that the COMELEC-NBOC committed grave abuse of discretion when it ignored the
findings of the TEC pertaining to the integrity of the conduct of the canvass, and that there was an automated
"dagdag bawas," resulting in the proclamation of "accidental senators.” The COMELEC-NBOC also failed to act
on the TEC's recommendation that proper identification and auditing of additional precincts is necessary to
determine whether extraneous lines appeared in the digital image of the ballots cast.[22]

Fifth and lastly, petitioners posit that the COMELEC-NBOC violated the constitutional provision on transparency
in matters of public concern when it failed to make public the following: (1) the conduct of the audit including the
transmission of election returns containing digital signatures; (2) results of the canvass with a breakdown of the
distribution by region, (3) results of the RMA; and (4) results of the Technical Report on the Root Cause Analysis
for RMA dated December 10, 2013.[23]

Acting thereon, the Court, in a Resolution[24] dated April 22, 2014 ordered the COMELEC-NBOC to file its
comment.

In compliance thereto, the COMELEC-NBOC, through the Office of the Salicitor Generad (OSG) filed its
Comment,[25] assailing the petition on both procedural and substantive grounds.

Procedurally, the OSG asserts that the Court has no jurisdiction over the issues presented by petitioners as the
same fall within the jurisdiction of the Senate Electoral Tribunal (SET), which is the sole judge of all contests
relating to the election, returns and qualifications of the members of the Senate under Article VI, Section 17 of the
1987 Constitution.[26]

Furthermore, the OSG propounds that the petition for certiorari under Rule 65 of the Rules of Court is not the
proper remedy to assail the NBOC Resolutions because the same were not issued by the COMELEC-NBOC in
the exercise of its quasi-judicial functions.[27] Petitioners likewise failed to show that there is no appeal, or any
plain, speedy and adequate remedy available to question the assailed NBOC Resolutions. The OSG stressed that
petitioners has available and adequate remedy, that is, to file a petition before the SET.[28] At any rate, even if the
present petition for certiorari is the proper remedy, the OSG points out that the same is dismissible outright for
being filed out of time.[29]

In addition, the OSG underscores that petitioners have no legal standing to file the present petition and invoke the
Court's discretionary power of judicia review for failure to substantiate such personal interest that would be
materially affected or prejudiced once the Court has nullified or sustained the assailed Resolutions.[30]

Substantively, the OSG asserts that there is no grave abuse of discretion when the COMELEC-NBOC proclaimed

© 2026 batas.org - Philippine Bar Review & Law-School Companion Page 4 of 16

Turn this case into an audio lecture - facts, issues, ruling and doctrine - at batas.org



BATAS.org - Philippine Law Library G.R. No. 211636. September 28, 2021

the 12 winning Senators during the May 13, 2013 elections because the alleged inaccuracies in the RMA is not a
ground to delay the proclamation of the winning candidates under Section 38 of R.A. No. 9369.[31]

Moreover, the OSG opines that there was nothing premature when the COMELEC-NBOC terminated the
canvassing of the senatorial canvass on June 5, 2013 because the remaining votes that were not canvassed would
not affect the ranking of the winning candidates. As certified by its Election Records and Statistics Department,
the number of registered voters not included in the Senatorial Canvass Report No. 17 is only Fifty-Eight
Thousand Five Hundred Ninety-Seven (58,597).[32]

Likewise, the OSG propounds that there was compliance with the authentication requirement under Section 25 of
R.A. No. 9369. Citing the case of Capallav. COMELEC,[33] the OSG stresses that it was already settled that the
Precinct Count Optical Scan (PCOS) machines are capable of producing digitally-signed transmissions. Thus, the
aleged lack of categorical statement from the TEC on this matter does not necessarily mean that there was
non-compliance with the authentication requirement.[34]

The OSG aso contends that the TEC's recommendation to audit additional precincts cannot override the clear
mandate of Section 24 of R.A. No. 9369, which only requires that RMA be conducted in one precinct per
congressional district. Thus, the failure of the COMELEC-NBOC to heed the recommendation of the TEC did not
amount to grave abuse of discretion.[35] Besides, it would be impractical and too costly on the part of the
COMELEC-NBOC to accommodate petitioners demand to identify the precincts that may have encountered
extraneous lines on the digital image in the ballots cast. Such demand would entail a massive audit of al the
precincts to search for the aleged extraneous lines.[ 36]

Finally, the OSG claims that the COMEL EC-NBOC has made public al the documents relative to the conduct of
the RMA during the May 13, 2013 €elections and had annexed the same in its Comment including the RMA Final
Report. The OSG emphasizes that these documents are aso posted in the COMEL EC website. On the other hand,
the OSG points out that the public disclosure of the Technical Report on the Root Cause Analysis of the RMA
dated December 10, 2013 cannot be denied. In fact, petitioners were able to attach the same as part of their
petition.[37] According to the OSG, had petitioners made a simple request of these documents from the
COMELEC or inquired from the COMELEC's official website, the present nuisance suit could have saved the
parties and the Court's precious time and resources.[ 38]

On October 10, 2014, Glenn A. Chong, Melchor G. Magdamo, Nelson J. Celis, Wendell A. Unlayao, and
Volunteers Against Crime and Corruption, represented by its Chairman Martin B. Difio (collectively referred to as
petitioners-intervenors), filed a Petition-in-Intervention,[39] which is a substantia reiteration of the main issues
advanced by petitioners in their petition for certiorari. As additional arguments, petitioners-intervenors claim that
the assailed Resolutions of the COMELEC-NBOC should be nullified in view of the latter's failure to comply
with Section 12 of R.A. No. 9369, which requires that the source code of the PCOS machines be made available
and open to any interested parties for review to ensure that no malicious instructions are contained therein and that
no other utility, software or programs are embedded to introduce any extrinsic data.[40]

Petitioners-intervenors also assert that there was non-compliance with the authentication requirement under
Section 30 of R.A. No. 8436, as amended, because of the specific instruction of COMELEC to the Board of
Election Inspectors (BEI) not to authenticate the election returns with their respective digital signatures.[41]
Petitioners-intervenors likewise posit that the minimum systems capabilities provided under R.A. No. 8436, as
amended, were not complied with as the voting process did not provide for a voter-verified paper audit trail .[42]

Finally, petitioners-intervenors cite as their smoking gun, the Decision dated March 21, 2014 of the Regional
Trial Court (RTC) of Gapan City, Branch 34, Nueva Ecija docketed as Civil Case No. 4378-13,[43] which
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involved the aleged anomaly in the counting of votes cast in the PCOS machines for senatorial candidate Bro.
Eddie Villanueva. For petitioners-intervenors, the findings in the aforesaid RTC Decision is a testament that the
COMELEC NBOC manipulated the result of the elections through what they termed as "electronic dagdag
bawas."

Acting on the petition-in-intervention,[44] the Court issued a Resolution dated October 21, 2014 requiring the
adverse partiesto file their Comment.

As the allegations in the petition-in-intervention are essentially the same as those in the petition for certiorari, the
OSG reiterated its earlier submissions in its Comment to the petition-in-intervention.[45] In addition to such, the
OSG stressed that the COMELEC-NBOC has complied with the Section 10 of R.A. No. 8436, as amended by
making the source code of the automated election system available for review to al interested parties. It has aso
promulgated Resolution Nos. 9651 and 9657 to facilitate the review of the aforesaid source code.[46]

The OSG likewise maintains that the issue concerning the authentication of electronically transmitted election
returns have long been settled in Capalla v. COMELEC[47] where the Court has found that the PCOS machines
used in the 2010 elections are not only capable of generating digitally signed transmissions, but had in fact
generated digitally signed election returns. The OSG highlights that the PCOS machines used in the 2010
elections are the same PCOS machines used during the 2013 elections.[48] The OSG further underscores that the
AES complied with the minimum capabilities standards under R.A. No. 8436 by providing a voter-verified paper
audit trail. In fact, the RMA that was conducted during the automated €l ections were made possible because of the
voter-verified paper audit trail.[49]

Finally, the OSG contends that the COMELEC-NBOC was not part of any scheme that resulted in the alleged
manipulation of the results in the 2013 elections. In fact, it has participated in the investigation conducted by the
Joint Congressional Oversight Committee on AES involving the recount of votes of senatorial candidate Bro.
Eddie Villanueva.[50]

As for the petitioners, they filed a Comment[51] manifesting their non-objection to the admission of the
petition-in-intervention.

Petitioners likewise filed a Reply,[52] echoing their earlier submissionsin their petition for certiorari. In addition,
they addressed their alleged procedural lapses in filing the petition. According to petitioners, the jurisdiction of
the SET is limited to election "contests", which are disputes between two contending parties with the end view of
one replacing the other. Since they do not seek to replace the proclaimed winners, the jurisdiction over the case
rests with the Court and not with the SET.[53] Furthermore, petitioners insist that the petition for certiorari is the
proper remedy and they have alegal standing to file the same because the case filed is a citizen's suit concerning
an issue of transcedental importance.[54] They also claim that since the proclamation is void from the very
beginning, the period to file the petition for certiorari isimprescriptible.[55]

Issue

In essence, the threshold issue for the Court's resolution is whether the COMELEC-NBOC committed grave
abuse of discretion amounting to lack or excess of jurisdiction in issuing NBOC Resolution No. 004-13 dated
May 18, 2013, NBOC Resolution No. 0010-13 and Senatorial Canvass Report No. 17 both dated June 5, 2013,
which proclaimed the 12 winning candidates as duly elected Senators of the Republic of the Philippines during
the 2013 national and local elections.

Our Ruling
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The petition is bereft of merit.

Prefatorily, it is basic that certiorari under Rule 65 is a remedy narrow in scope and inflexible in character.[56] It
is not a genera utility tool in the legal workshop. It offers only a limited form of review. Its principal function is
to keep an inferior tribunal within its jurisdiction. It can be invoked only for an error of jurisdiction, that is, one
where the act complained of was issued by the court, officer or a quasi-judicial body without or in excess of
jurisdiction, or with grave abuse of discretion which is tantamount to lack, or in excess, of jurisdiction.[57] This
remedy essentially serves as a check on acts, either of excess or passivity, that constitute grave abuse of discretion
of ajudicial or quasi-judicial function.[58] Further, being an extraordinary remedy, a writ of certiorari may only
be availed of when there is no appeal or plain, speedy and adequate remedy in the ordinary course of law.[59]
Where an appea is available, certiorari will not prosper even if the ground therefor is grave abuse of
discretion.[60]

In SMI Development Corporation v. Republic,[61] We held that the determination as to what exactly constitutes a
plain, speedy and adequate remedy rests on judicial discretion and depends on the particular circumstances of
each case.[62] There are, however, many authorities that subscribe to the view that it is the inadequacy — not the
mere absence — of all other legal remedies and the danger of failure of justice without the writ that usually
determines the propriety of certiorari.[63] Thus, case law illumines that an adequate remedy is a remedy which is
equally beneficial, speedy and sufficient, not merely aremedy which at some time in the future will bring about a
revival of the judgment of the lower court complained of in the certiorari proceeding, but a remedy which would
promptly relieve the petitioner from the injurious effects of that judgment and the acts of the inferior court,
tribunal, board or officer.[64]

In this case, the plain, speedy and adequate remedy available to petitioners, which they opted not to avail, was to
file an election protest before the SET.

Section 17, Article VI of the 1987 Constitution expressly articulates the constitutional mandate and jurisdiction of
the SET as the sole judge of all contests relating to the "election, returns, and qualifications' of the members of
the Senate. It states:

Section 17. The Senate and the House of Representatives shall each have an Electoral Tribuna which shall be
the sole judge of all contests relating to the election, returns, and qualifications of their respective Members.
Each Electoral Tribunal shall be composed of nine Members, three of whom shall be Justices of the Supreme
Court to be designated by the Chief Justice, and the remaining six shall be Members of the Senate or the House
of Representatives, as the case may be, who shall be chosen on the basis of proportional representation from
the political parties and the parties or organizations registered under the party-list system represented therein.
The senior Justice in the Electoral Tribunal shall be its Chairman. (Emphasis supplied)

The use of the word "sole" in Section 17, Article VI of the 1987 Constitution underscores the exclusivity of the
electoral tribunal's jurisdiction over al election contests relating to members of the House of Representatives and
the Senate. The authority conferred upon these electoral tribunals is intended to be full, clear, complete and
unimpaired, thereby divesting the jurisdiction previously vested upon the COMELEC under the 1973 Constitution
over all contests relating to the election, returns, and qualifications of the members of the Batasang Pambansa.
Thus, in Co v. Electoral Tribunal of the House of Representatives[65] citing Lazatin v. HRET,[66] the Court
emphasized the SET and HRET's original and exclusive jurisdiction over all election contests of their respective
members:

The Supreme Court in the case of Lazatin v. HRET (168 SCRA 391 [1988]) stated that under the 1987
Constitution, the jurisdiction of the Electoral Tribunal is original and exclusive, viz.:
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The use of the word "sole" emphasizes the exclusive character of the jurisdiction conferred [Angara v.
Electoral Commission, supra, at 162]. The exercise of the power by the Electoral Commission under the 1935
Constitution has been described as "intended to be as complete and unimpaired as if it had remained originally
in the legidature." [Id. at 175] Earlier, this grant of power to the legislature was characterized by Justice
Malcolm as "full, clear and complete” [Veloso v. Board of Canvassers of Leyte and Samar, 39 Phil. 886
(1919)]. Under the amended 1935 Constitution, the power was unqualifiedly reposed upon the Electoral
Tribunal [Suanes v. Chief Accountant of the Senate, 81 Phil. 818 (1948)] and it remained as full, dear and
complete as that previously granted the Legislature and the Electoral Commission [Lachicav. Yap, G.R. No.
L-25379, September 25, 1968, 25 SCRA 140]. The same may be said with regard to the jurisdiction of the
Electora Tribuna under the 1987 Constitution.[67] (Emphasis supplied)

In the exercise of its rule-making powers, the SET has promulgated the 2013 Revised Rules of the Senate
Electora Tribunal to govern its processes and proceedings. Rule 14 thereof mirrors the constitutional provision
delineating the SET's exclusive jurisdiction over all election contests relating to the members of the Senate:

Rule 14. Jurisdiction. — The Tribunal is the sole judge of al contests relating to the election, returns, and
qualifications of the members of the Senate. (Emphasis supplied)

In relation thereto, it has long been recognized that the jurisdiction of the SET and BRET commences only after a
winning candidate has already been proclaimed, taken his oath, and assumed office as either a member of the
House of Representatives or the Senate.

In Vinzons-Chato v. COMELEC,[68] the Court had an occasion to state: that once a winning candidate has been
proclaimed, taken his oath, and assumed office as a Member of the House of Representatives, the COMELEC's
jurisdiction over election contests relating to his election, returns, and qualifications ends, and the HRET's own
jurisdiction begins. Stated in another manner, where the candidate has already been proclaimed winner in the
congressional elections, the remedy of the petitioner isto file an electoral protest with the HRET.[69]

The same legal precept was echoed in the case of Limkaichong v. COMELEC, et al.[70] involving an electoral
protest questioning the qualification of a winning candidate who had taken his oath of office and assumed his post
as amember of the House of Representatives. In upholding the jurisdiction of the BRET to settle the controversy,
the Court held thus:

[O]nce awinning candidate has been proclaimed, taken his oath, and assumed office as a Member of the House
of Representatives, the COMELEC's jurisdiction over election contests relating to his election, returns, and
qualifications ends, and the HRET's own jurisdiction begins. It follows then that the proclamation of a winning
candidate divests the COMELEC of its jurisdiction over matters pending before it at the time of the
proclamation. The party questioning his qualification should now present his case in a proper proceeding
before the HRET, the constitutionally mandated tribunal to hear and decide a case involving a Member of the
House of Representatives with respect to the latter's election, returns and qualifications. The use of the word
"sole" in Section 17, Article VI of the Constitution and in Section 250 of the OEC underscores the exclusivity
of the Electoral Tribunals jurisdiction over election contests relating to its members.[71] (Emphasis supplied,
citations omitted)

Similarly, in Barbers v. COMELEC (Barbers),[72] the Court enunciated that upon the proclamation of a winning
senatorial candidate, the proper recourse of the aggrieved party to assail the validity of the former's proclamation
isto file an election protest before the SET:

[W]here the candidate has already been proclaimed winner in the congressional elections, the remedy of
petitioner is to file an electoral protest with the Electoral Tribunal of the House of Representatives.' In like
manner, where as in this case, petitioner assails the Commission's resolution proclaiming the twelfth (12th)
winning senatorial candidate, petitioner's proper recourse was to file a regular election protest which under the
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Constitution and the Omnibus Election Code exclusively pertains to the Senate Electoral Tribunal.[73]
(Emphasis supplied)

Similar to the present case, petitioners seek to nullify the COMELEC-NBOC's issuances proclaiming the 12
winning senatorial candidates in the 2013 elections who have aready assumed their office as members of the
Senate. Thus, the proper recourse of petitioners was clearly to file a regular election protest with the SET. The
pertinent rule governing the manner of initiating an election protest against the members of the Senate is laid
down under Rules 15 and 16 of the 2013 Revised Rules of SET, which provide:

RULE 15. - How Initiated. - An election contest is initiated by the filing of a verified election protest or a
verified petition for quo warranto against a Member of the Senate. An election protest shall not include a
petition for quo warranto, nor shall a petition for quo warranto include an election protest.

RULE 16. Election Protest. - A verified petition contesting the election of any Member of the Senate shall be
filed by any candidate who has duly filed a certificate of candidacy and been voted for the office of Senator
within thirty (30) days after the proclamation of the protestee. No joint election protest shall be admitted, but
the Tribunal, for good and sufficient reasons, may consolidate individual protests and hear and decide them
jointly. (Emphasis supplied)

XXX X.

Thus, in an election protest, it is imperative that the protestant is a candidate who has duly filed a certificate of
candidacy and had been voted upon for the said office. Aproposis the case of Rasul v. COMELEC,[74] where the
Court stressed on the statutory requirement that an election protest must be filed only by a candidate. In the said
case, a petition for certiorari was filed seeking for the nullification of COMELEC Resolution No. 3047-A, which
proclaimed the 12 winning senatorial candidates, more specifically, the proclamation of Teresa Aquino-Oretawho
was the 12[th] winning candidate. Ruling for the dismissal of the petition, the Court held that the jurisdiction of
the case lies with the SET as the petitioner in Rasul was a candidate for the position of Senator and had been
voted for such office. Citing the Rules of the SET, the Court highlighted that an election protest must be filed by
any candidate who hasfiled a certificate of candidacy and has been voted upon for the same office.[ 75]

In this case, petitioners Penson, Sefieres, David, and Falcone are the proper parties to file the election protest
being candidates for the position of Senator during 2013 national and local elections and were ranked 29[th],
31[st], 30[th], and 33[rd], respectively.[76]

Petitioners, however, contend that the jurisdiction of the SET in election "contests' is limited only to disputes
between two contending parties whereby one challenges the validity of the other's election or qualification with
the intention of replacing the former in his’her position. Since they do not seek to replace the winning senatorial
candidates, they claim that the jurisdiction over the case rests with this Court and not with the SET.

We do not agree.

Prior to the 1987 Constitution, the COMELEC was vested with the power to resolve contests relating to the
election, returns, and qualifications of the members of the Batasang Pambansa including elective provincial and
city officials. Thisis explicitly provided in Section 2(2), Article X11-C of the 1973 Constitution, which reads:

ARTICLE XII
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THE CONSTITUTIONAL COMMISSIONS

XXX X.

THE COMMISSION ON ELECTIONS
SEC. 2. The Commission on Elections shall have the following powers and functions:
X X X X.

2. Be the sole judge of all contests relating to the elections, returns, and qualifications of all Members of the
Batasang Pambansa and elective provincial and city officials.

X X X X. (Emphasis supplied)

Thus, in the leading case of Javier v. COMELEC (Javier),[77] the Court expounded on the phrase "election,
returns and qualifications' in relation to the quasi-judicial powers of the COMELEC conferred upon it under the
1973 Constitution:

The phrase "election, returns and qualifications' should be interpreted in its totality as referring to an matters
affecting the validity of the contestee'stitle. But if it is necessary to specify, we can say that "election” referred
to the conduct of the polls, including the listing of voters, the holding of the electoral campaign, and the casting
and counting of the votes; "returns’ to the canvass of the returns and the proclamation of the winners, including
guestions concerning the composition of the board of canvassers and the authenticity of the election returns;
and "qualifications' to matters that could be raised in a quo warranto proceeding against the proclaimed
winner, such as his disloyalty or ineligibility or the inadequacy of his certificate of candidacy.[78] (Emphasis
supplied)

In the same case, the Court, speaking through Justice Isagani Cruz, has shed light on the meaning of the term
"contests’ in relation to the COMELEC's quasi-judicia functions. He clarified that "contests" should not be
confined to its restrictive meaning but should be given a wide possible scope of construction as to encompass
contentions involving a claim or title to the office without due regard to the contestant's claim to such office:

[T]he term "contest" as it was understood at the time Article X11-C, section 2(2) was incorporated in the 1973
Constitution did not follow the strict definition of a contention between the parties for the same office. Under
the Election Code of 1971, which presumably was taken into consideration when the 1973 Constitution was
being drafted, election contest included the quo warranto petition that could be filed by any voter on the
ground of disloyalty or ineligibility of the contestee although such voter was himself not claiming the office
involved.

The word "contests" should not be given a restrictive meaning; on the contrary, it should receive the widest
possible scope conformably to the rule that the words used in the 1973 Constitution should be interpreted
liberally. As employed in the 1973 Constitution, the term should be understood as referring to any matter
involving the title or claim of title to an elective office, made before or after proclamation of the winner,
whether or not the contestant is claiming the office in dispute.[79] (Emphasis supplied)

The interpretation laid down in Javier is actually a departure from the traditional concept of election "contests’
which used to be confined to "statutory contests in which the contestant seeks not only to oust the intruder, but
also to have himself inducted into the office."[80]

Notably, while the pronouncements in Javier was decided under the auspices of the 1973 Constitution, the same
remains instructive on the extent of the constitutional grant of jurisdiction bestowed upon the electoral tribunals
under the 1987 Constitution. In fact, the constitutional language has not changed. The jurisdiction vested to the
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SET and BRET was similar to that of the COMELEC under the 1973 Constitution.[81] Thus, the interpretation
given to the term "contests" in Javier, pertaining to the jurisdiction of the COMELEC still applies in interpreting
SET's jurisdiction under the 1987 Constitution. Accordingly, petitioners attempt to narrowly define election
contests as disputes between two contending parties whereby one intends to replace the other is bereft of merit.

In view of these disquisitions, the Court is constrained to dismiss the present petition.

Firstly, the jurisdiction of the SET to take cognizance over the instant petition, to the exclusion of other tribunals,
is clear. It is the SET which has the exclusive jurisdiction to hear and decide all matters relating to the alleged
irregularities in the canvassing of election returns and nullity of the proclamation of the 12 winning senatorial
candidates. To delve on these matters would be to usurp on the clear, complete and categorical authority bestowed
upon the SET as the sole judge of al contests relating to the election, returns, and qualifications of the members
of the Senate. As succintly held in Barbers,[82] any pursuit by the Court to assume jurisdiction would be
tantamount to an encroachment of the constitutional functions of the SET.

Secondly, it cannot be overemphasized that a special civil action for certiorari is alimited form of review and isa
remedy of last recourse. The Court has often reminded members of the bench and bar that this extraordinary
action lies only where there is no appeal nor plain, speedy and adequate remedy in the ordinary course of law.[83]
Certiorari cannot be alowed when a party to a case fails to appeal a judgment to the proper forum despite the
availability of that remedy, certiorari not being a substitute for lost appeal.[84] This holds true even if the error
ascribed to the court rendering the judgment is its lack of jurisdiction over the subject matter, or the exercise of
power in excess thereof, or grave abuse of discretion in the findings of fact or of law set out in the decision, order
or resolution.[85]

Here petitioners should have timely filed an election protest before the SET, which We stress is a plain, speedy
and adequate remedy, before invoking the Court's discretionary power of judicial review under Rule 65 of the
Rules of Court. Petitioners failed to prove that the election protest before the SET is an inadequate remedy that
would not promptly relieve them from the effects of the assailed COMELEC-NBOC's issuances. Thus, the
existence and availability of such remedy precludes them from resorting directly to this Court via a petition for
certiorari.

Having disposed the main petition in the foregoing manner, the dismissal of the petition-in-intervention ensues as
a matter of course. An intervention is regarded as a mere collateral or accessory to the original action, such that
the dismissal of the original case necessarily includes that of the petition-in-intervention. Further, being a mere
ancillary or supplemental to an existing litigation, an intervention would not survive sans the Court's jurisdiction
over the main action. Asthis Court enunciated in Asian Terminals, Inc. v. Bautista-Ricafort:[86]

[IIntervention is merely ancillary and supplemental to the existing litigation and never an independent action,
the dismissal of the principal action necessarily results in the dismissal of the complaint-in-intervention.
Likewise, a court which has no jurisdiction over the principal action has no jurisdiction over a
complaint-in-intervention. Intervention presupposes the pendency of a suit in a court of competent jurisdiction.
Jurisdiction of intervention is governed by jurisdiction of the main action.[87]

Such fundamental requirement of jurisdiction over the main action before an intervention may prosper was
likewise elucidated in the old but still relevant case of Kendrick v. Kendrick:[88]

An existing suit within the court's jurisdiction is a prerequisite of an intervention, which is an ancillary
proceeding in an aready intituted suit or action by which athird person is permitted to make himself a party,
either joining the plaintiff in claiming what is sought by the complainant, or uniting with the defendant in
resisting the claims of the plaintiff, or demanding something adversely to both of them. (Emphasis supplied)
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All told, the Court has no jurisdiction to entertain much less resolve, the matters raised in the main petition and
petition-in-intervention. The issues advanced therein are matters best addressed to the sound judgment and
discretion of the SET, which has exclusive jurisdiction to act on it. At the risk of being repetitive, the power of the
SET is full, clear and complete. It excludes the exercise of any authority on the part of this Court that would in
any wise restrict or curtail it or even affect the same.[89] This is in recognition and faithful adherence to the
constitutional mandate that the Electoral Tribunal of each House of Congress shall be the "sole judge of all
contests relating to the election, returns, and qualifications of their respective members.”

WHEREFORE, premises considered, the Petition for Certiorari and Petition-in-Intervention are DISMISSED.

SO ORDERED.

Gesmundo, C.J., Perlas-Bernabe, Leonen, Caguioa, Hernando, Carandang, Lazaro-Javier, Inting, Zalameda, M.
Lopez, Gaerlan, Rosario, and Dimaampao, JJ., concur.
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