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LOPEZ, J., J.

These are consolidated petitions filed before the Court assailing the Energy Regulatory Commission's (ERC)
approva of Manila Electric Company's (MERALCO) request to stagger the collection of automatic rate
adjustments arising from generation costs for November 2013.

Facts and Proceedings

In a December 5, 2013 letter,[ 1] MERALCO wrote to the ERC stating that as early as October 10, 2013, it sought
an audience with the said agency on the projected impact of the SPEX-Malampaya shutdown on its blended
generation charge as the shutdown would coincide with the scheduled maintenance of other generation plants.
During the October meeting, MERAL CO informed the ERC that it had taken measures to mitigate the impact of
the Malampaya shutdown but the projected generation cost for the month of November 2013 was still expected to
go up to P7.86 per kilowatt hour (kWh).[2]

MERALCO further stated in its letter that it received the actual November 2013 bills of its suppliers. The total
cost of generation to be passed on to its captive customers stood at P22.64 billion translating to a generation rate
of P9.1070 per kWh, which is an increase of P3.44 per kWh from the P5.67 per kWh that was billed in the
previous month, and higher by P1.25 per kWh from the P7.86 per kWh that was presented during the October
2013 meeting.[3]

Citing Section 2, Article |11 of the Guidelines for the Automatic Adjustment of Generation Rate and System Loss
Rates by Distribution Utilities (AGRA Rules),[4] MERALCO asserted that it was authorized to automatically
reflect the full generation cost of P22.64 billion in its December 2013 billing to its customers. However, given the
financial burden that such hike would place on the consumers, MERAL CO offered the following options:

To mitigate the effects of the abrupt increase in generation cost, MERALCO proposes that instead of reflecting
the actual generation charge of PhP9.1070 per kWh in its December 2013 hilling, it be alowed to implement a
lower generation charge of PhP7.90 per kwh, a mere four centavos higher than the P7.86 per kwh generation
charge estimate presented to the Commission last October 10. This would mean, however, that of the total
generation cost of P22.64 billion incurred in November 2013, P3 billion will have to be collected at a later
period. With the expectation that the generation charge will normalize in February 2014, MERALCO proposes
to include the deferred amount of P3 billion in the computation of the generation charge for February 2014
billing.
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We note, however, that despite the foregoing proposed change in the recovery of the generation cost for the
billing month of December 2013, MERALCO isrequired, under its power supply contracts, to pay its suppliers
in full. To meet this obligation, MERALCO will incur carrying costs. Consequently, to address such issue and
ensure MERALCO's revenue-neutral position with regard to the pass-through of generation costs, it proposes
that it be allowed to recover the carrying cost attendant to the deferral.

Article VIII, Section 1 of the AGRA Rules provides that "ERC may allow an exception from any provisions of
these Guidelines, if such exception is found to be in the public interest and is not contrary to law or any other
related rules and regulations." Considering the pressing nature of the need to mitigate the impact of the power
rate spike this December, MERALCO respectfully requests clearance from the Honorable Commission to: 1)
collect a generation charge of P7.90 per kwh in its December 2013 billings to its customers; and 2) defer to
February 2014 the recovery of PhP3 Billion, representing a portion of the generation costs for the supply
month of November 2013 not passed on to customers in December 2013, subject to inclusion of the
appropriate carrying charge.[5]

On December 9, 2013, the ERC approved MERALCO's proposal for the staggered collection of the generation
charge by way of an exception to the AGRA Rules.[6] The ERC, however, did not approve MERALCO's request
to recover carrying costs but directed it to file aformal application for this. The ERC letter reads:

The ERC is well-aware of the huge impact that MERALCO's generation charge adjustment will have on the
retail rates to its customers. Given that there are also reported increases in the prices of other commodities,
MERALCO's proposal to stagger the implementation of its generation cost is timely, as it will cushion the
impact on the electricity consumers.

The ERC therefore grants MERALCO the clearance it seeks to stagger implementation of its generation cost
recovery by way of an exception to the AGRA Rules. Accordingly, MERALCO is authorized to implement a
generation charge of PhP7.67/kWh in its December 2013 hilling and add to its calculated generation charge for
February 2014 billing the generation rate of PhP1.00/kWh. The balance on the deferred generation amount
without any carrying costs shall be included in MERALCO's generation charge for March 2014. Should
MERALCO seek to recover its carrying costs on the entire deferred amount, it shall file a formal application
for this.

The foregoing should not in any way be construed as a confirmation of MERALCO's generation costs incurred
in November 2013, which shall remain subject of the confirmation and post-verification proceedings in
accordance with the applicable ERC resolution on the matter.[7]

The ERC's approval of the staggered imposition of the generation charge prompted the filing of these
consolidated petitions.

In G.R. No. 210245, petitioners Bayan Muna, et al. filed a Petition for Certiorari and Prohibition With Prayer for
a Temporary Restraining Order and/or Preliminary Injunction[8] seeking to declare null and void the provisiona
grant by the ERC of the rate increase for lack of due process and to declare unconstitutional Sections 6 and 29 of
Republic Act (R.A.) No. 9136[9] or the Electric Power Industry Reform Act of 2001 (EPIRA).[10]

In G.R. No. 210255, petitioners National Association of Electricity Consumers for Reforms (NASECORE), et al.,
claiming to be similarly situated individuals, filed a Petition for Certiorari and/or Prohibition[11] seeking to enjoin
the implementation of ERC Resolutions No. 10-01 and 10-04, both series of 2004, and the December 9, 2013
letter of the ERC because they claim that the ERC acted with grave abuse of discretion. Petitioners also sought to
declare Section 4(e), Rule 3 of the EPIRA Implementing Rules and Regulations (IRR) and al resolutions, orders
or any issuances of the ERC allowing, confirming, and implementing the automatic power rate adjustments or
increases imposed by MERALCO as null and void.[12]
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In a Resolution[13] dated December 23, 2013, the Court consolidated both petitions, required respondents to file
their comments, set the case for oral arguments, and issued a temporary restraining order (TRO) for 60 days
enjoining the ERC from implementing its December 9, 2013 letter and MERALCO from increasing its charges to
consumers as raised in its December 5, 2013 letter.[14]

On January 8, 2014, MERALCO filed its Consolidated Comment/Opposition with Counter-Petition,[15] which
the Court treated as in the nature of athird-party complaint and docketed as G.R. No. 210502.[16]

On January 9, 2014, Private Electric Power Operators Association (PEPOA) filed a motion for leave to intervene
and admit its comment-in--intervention.[17] On the same day, the Court issued a resolution directing petitioners
to amend their petitions to implead as necessary parties the generation companies with power supply agreements
with MERALCO as well as the Philippine Electricity Market Corporation (PEMC), which was the Wholesale
Electricity Spot Market's (WESM) governance arm.[18] In compliance with this resolution, petitioners filed their
amended petitions to implead the additional respondents.

Ora arguments were held on January 21, 2014, February 4, 2014, and February 11, 2014.[19] Two amici curiae
were appointed: the National Engineering Center, through Professor Rowaldo Del Mundo, and the University of
the Philippines School of Economics, through Dr. Maria Joy V. Abrenica.[20]

The Court extended the TRO for 60 more days on February 18, 2014, or until April 22, 2014, and also granted a
TRO against the PEM C and the generation companies for the same period.[21]

The ERC subsequently filed a Manifestation and Motion dated March 6, 2014,[22] praying that the manifestation
be noted and that the attached Order[23] dated March 3, 2014 of the ERC be considered in the resolution of the
case.[24] The Order dated March 3, 2014 attached to the manifestation states:

IN VIEW OF THE FOREGOING, given that prices in WESM during the November and December 2013
supply months could not qualify as reasonable, rational and competitive due to the confluence of factors as
pointed out above, and without prejudice to the results of the investigations into the possible culpability of any
or all of the market participants, the Commission, in the exercise of the police power delegated to it by the
State and for the general welfare of society, hereby VOIDS these Luzon WESM prices and declares the
imposition of regulated pricesin lieu thereof.

The regulated prices shall be calculated based on the load weighted average of the ex-post nodal energy prices
and meter quantity of the same day same trading interval that have not been administered covering the period
December 26, 2012 to September 25, 2013, subject to the payment to the oil-based plants of additional
compensation to cover their full Fuel and Variable O&M Costs, if warranted, following the manner and
procedure for computing additional compensation under the Administered Price Determination Methodol ogy.

PEMC is hereby directed within seven (7) days from receipt hereof to calculate these regulated prices and
implement the same in the revised WESM hills of the concerned distribution utilities in Luzon for the
November and December 2013 supply months for their immediate settlement, except for MERALCO whose
November 2013 WESM hill shall be maintained, unless otherwise ordered by the Commission, in compliance
[with] the [TRQ] issued by the Supreme Court in G.R. No. 21024[5] and G.R. No. 210255.

Within a period of no less than ninety (90) days from receipt of this Order, PEMC is further directed to
conduct an investigation on the possible breach of Must-Offer Rule pursuant to Section 2.4 of the Protocol
adopted in the Memorandum of Agreement between the Commission and PEMC dated January 31, 2008.
Thereafter, the result of the investigation (Investigation Report) of the Enforcement and Compliance Office
(ECO) shall be submitted directly to the Commission containing the recommended sanctions and penalties, as
the case may be.
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SO ORDERED.[25]

On March 18, 2014, the Court resolved to require al parties to comment on the ERC's manifestation and the
Order dated March 3, 2014.[26]

I ssues

Theissues for the Court's resolution are as follows:

- Whether or not the remedy which petitioners availed of in this case is proper;
- Whether or not these cases and the issues they raise are justiciable;

- Whether or not the ERC, in its approva contained in the letter dated December 9, 2013, of MERALCO's
December 5, 2013 request committed grave abuse of discretion, in that:

a)

It violates petitioners' rights to due process of law;

b)

It violates its mandate under the Constitution and the EPIRA to protect the public from anti-competitive practices
and market abuse;

- Whether or not the amendment to Section 4(e), Rule 3 of the EPIRA IRR allowing automatic rate adjustments or
increases to recover generation costs violates due process and the declared policy of the EPIRA; corollarily,
whether or not ERC Resolutions No. 10-01 and 10-04, both series of 2004, and the December 9, 2013 letter of the
ERC arevalid;

- Whether or not the automatic rate adjustments or increases to recover generation costs amount to a surrender by
the ERC of its regulatory functions, in violation of Section 25 of the EPIRA;

- Whether or not Sections 6 and 9 of the EPIRA are unconstitutional in declaring that (a) power generation and
supply are not public utilities, and (b) their charges are beyond the regulation by the ERC;

- Whether or not the TRO in these cases should be lifted; and

- Whether or not petitioners are entitled to the reliefs prayed for.
The Court's Ruling

l.

The cases and the issues raised are justiciable

Jurisdiction of this Court should be distinguished from justiciability of the issues raised.
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Jurisdiction refers to the constitutional or statutory competence for the court to hear, decide, and enforce specific
cases. Absent this competence, any act of a court will be legal nullity, void and thus, unenforceable. The bases of
acourt's jurisdiction can be the subject matter,[27] the type of action,[28] the parties, or the procedure or remedy
involved.[29] Jurisdiction over the responding party needs to be acquired upon service of coercive process by the
court.[30]

Justiciability, on the other hand, results from the exercise of jurisdiction.

For policy reasons, a court with jurisdiction may decline to hear and decide a case. These reasons may be derived
from its reading of the role of courts in our constitutional order - such as the doctrine of justiciability of
constitutional issues. Others may refer to judicial policies, such as the doctrine of exhaustion of administrative
remedies or the doctrine of primary jurisdiction. Other matters of justiciability refer to procedural devicesto make
the administration of justice more efficient. This includes the doctrine of respect for the hierarchy of courts when
several courts have original but concurrent jurisdiction.

While jurisdiction isimperative, justiciability is not. In the same manner that judicial policy has been established,
precedents which sketch the exceptions exist.

To recall, these consolidated cases were commenced through petitions for certiorari and prohibition under Rule
65. These are not Rule 43 or Rule 45 actions. None of the parties seek this Court's competence to set the amount
of generating costs to be paid by the consumers for the month of November 2013. Rather, all the petitions allege
that respondents gravely abused their discretion in the manner they approved the rates with such abuse amounting
to having ousted them of their jurisdiction.

As the petitions were for certiorari and prohibition, there is no doubt in the mind of the Court that it has
jurisdiction to rule on the cases. Section 5, Article V111 of the Constitution provides the Court the power to:

(1) Exercise original jurisdiction over cases affecting ambassadors, other public ministers and consuls, and
over petitions for certiorari, prohibition, mandamus, quo warranto, and habeas corpus. (Italicsin the original)

The grant of origina jurisdiction cannot be removed by law[31] or by any rule of procedure. Since these are
petitions for certiorari and/or prohibition, this Court certainly has jurisdiction. Despite having jurisdiction over the
cases, however, it is still necessary for the Court to answer whether the doctrines of exhaustion of administrative
remedies and primary jurisdiction apply. To this, the Court answers in the negative.

The doctrine of primary jurisdiction provides that courts "cannot or will not determine a controversy involving a
question which is within the jurisdiction of the administrative tribunal prior to resolving the same, where the
guestion demands the exercise of sound administrative discretion requiring special knowledge, experience and
services in determining technical and intricate matters of fact."[32] In Industrial Enterprises, Inc. v. Court of
Appeals,[33] the Court explained:

X X X It may occur that the Court has jurisdiction to take cognizance of a particular case, which means that the
matter involved is also judicia in character. However, if the case is such that its determination requires the
expertise, specialized skills and knowledge of the proper administrative bodies because technical matters or
intricate questions of facts are involved, then relief must first be obtained in an administrative proceeding
before a remedy will be supplied by the courts even though the matter is within the proper jurisdiction of a
court. This is the doctrine of primary jurisdiction. It applies "where a claim is originaly cognizable in the
courts, and comes into play whenever enforcement of the claim requires the resolution of issues which, under a
regulatory scheme, have been placed within the special competence of an administrative body; in such case the
judicial processis suspended pending referral of such issuesto the administrative body for its view" x x x.[34]
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The doctrine of primary jurisdiction thus applies when both the court and the regulatory agency have the
jurisdiction to take cognizance of the case. When there are pending issues that require the special knowledge or
technical expertise of the regulatory body, the doctrine works in such a manner that court action is deferred
pending the action of the administrative tribunal despite the fact that the court has jurisdiction to act on the case.

In this case, the technical expertise of the administrative agency is not required to settle the controversy. In other
words, there is no pending issue that requires the special knowledge of the ERC which, in turn, would require the
Court to desist from resolving the case pending any action by the ERC. While it is true that Section 43(u)[35] of
the EPIRA gives the ERC original and exclusive jurisdiction over rate contests, it applies when a consumer
guestions errors in the computation of transmission charges,[36] distribution wheeling charges,[37] and retall
rates.[38] Thisisimplied in Section 43(f) of the EPIRA:

(f) In the public interest, establish and enforce a methodology for setting transmission and distribution
wheeling rates and retail rates for the captive market of a distribution utility, taking into account all relevant
considerations, including the efficiency or inefficiency of the regulated entities. x x x (Italics supplied)

The availability of the remedies provided for in Section 43(u) in the EPIRA applies when there are errors in
computation based on the established methodologies of the ERC as stated in Section 43(f). The ERC even
provides for clear rules of procedure for application of general change in rates under Section 1,[39] Rule 20(A) of
its Rules of Practice and Procedure. The procedure alows for contestability from the consumers.[40] Individual
consumer complaints are covered by Section 4,[41] Rule 5 and Rule 20(E) of ERC's Rules of Practice and
Procedure.

In contrast, the question in this case is whether the ERC committed grave abuse of discretion in the issuance of its
December 9, 2013 letter. To reiterate, the parties are not asking the Court to set the amount of generating costs to
be paid by the consumers for the month of November 2013. Instead, petitioners pray that the Court exercise its
constitutional power to "determine whether or not there has been a grave abuse of discretion amounting to lack or
excess of jurisdiction on the part of any branch or instrumentality of the Government."[42] Verily, individua
consumer complaints are not the same with a petition claiming that the ERC committed grave abuse of discretion
in the exercise of its regulatory powers. Thus, the doctrine of primary jurisdiction is not applicable here.

Similarly, the doctrine of exhaustion of administrative remedies does not apply in this case. Unlike the doctrine of
primary jurisdiction, the doctrine of exhaustion of administrative remedies applies "where aclaim is cognizable in
the first instance by an administrative agency alone; [in which case] judicial interference is withheld until the
administrative process has run its course."[43] It concerns itself with judicia review of administrative cases. The
rule provided by the doctrine could be simply stated as follows:. "recourse through court action, as a general rule,
cannot prosper until al the remedies have been exhausted at the administrative level."[44] To state at length:

"When an adequate remedy may be had within the Executive Department of the government, but nevertheless,
a litigant fails or refuses to avail himself of the same, the judiciary shall decline to interfere. This traditional
attitude of the courts is based not only on convenience but likewise on respect: convenience of the party
litigants and respect for a co-equal office in the government. If aremedy is available within the administrative
machinery, this should be resorted to before resort can be made to (the) courts." x x x[45]

The doctrine does not apply, however, even if the present cases involve the judicia review of an administrative
action because there is no administrative action recourse which remains available. There is no other available
administrative remedy petitioners could have availed of prior to their resort to the courts and there is no longer
any administrative review process that is readily available to question the letter-approval of the ERC. To put it
simply, al administrative remedies have been exhausted.
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In any event, even assuming that either of the doctrines of primary jurisdiction or exhaustion of administrative
remedies applies, these doctrines have settled exceptions, namely:

X X X (a) where there is estoppel on the part of the party invoking the doctrine; (b) where the challenged
administrative act is patently illegal, amounting to lack of jurisdiction; (c) where there is unreasonable delay or
officia inaction that will irretrievably prejudice the complainant; (d) where the amount involved is relatively
small so as to make the rule impractical and oppressive; (€) where the question involved is purely legal and
will ultimately have to be decided by the courts of justice; (f) wherejudicial intervention is urgent; (g) when its
application may cause great and irreparable damage; (h) where the controverted acts violate due process; (i)
when the issue of non-exhaustion of administrative remedies has been rendered moot; (j) when there is no
other plain, speedy and adequate remedy; (k) when strong public interest is involved; and, (1) in quo warranto
proceedings. X X X[46] (Emphasis supplied; emphasisin the original omitted)

The present cases clearly fall under exceptions (f), (h), (j) and (k).

First, judicial intervention is urgent. To recall, petitioners sought a TRO.[47] While the genera ruleis that it is
prohibited to enjoin the implementation of the EPIRA, the exception to the said rule is when it is ordered by the
Court (through injunction or restraining order).[48] Under the law, petitioners could solely seek injunctive relief
from the Court, hence, judicia intervention is necessary and indispensable.

In Aquino v. Luntok,[49] the Court ruled that the doctrine on exhaustion of administrative remedies does not
apply because a TRO and an injunction were involved. The Court ruled that "[w]hatever circumstances warranted
the grant of injunction in the court below would be no different than the circumstances which created the urgency,
and there can ordinarily be no better judge to determine the existence thereof than the x x x court itself."[50]

Second, the controverted acts allegedly violated due process. When the ERC immediately granted MERALCO's
letter, it is claimed that they deprived the consumers from participating in the concerns raised in MERALCO's
letter dated December 5, 2013, which thereby violated due process under the EPIRA. Petitioners argued that the
violation of their due process rights was part of the grave abuse of discretion committed by respondents.

Third, there is no other plain, speedy, and adequate remedy. There is no other tribunal where petitioners could
raise grave abuse of discretion and likewise seek an injunction against the ERC.

In asimilar case,[51] an administrative officer's "utter disregard of the principle of due process' made this Court
conclude that there was no longer a plain, speedy or adequate remedy available despite the availability of an
appeal.[52] Thus, even if the Court presumes that there are other remedies available with the ERC, such will not
be plain, speedy, or adequate considering that the ERC acted in disregard of the consumers' right to due process
under the EPIRA.

Finally, the doctrines can be relaxed because strong public interest is involved in this case.

It is well-known that MERALCO's franchise area covers Caloocan, Las Pifias, Makati, Malabon, Mandaluyong,
Manila, Marikina, Muntinlupa, Navotas, Parafiaque, Pasay, Pasig, Pateros, Quezon City, San Juan, Taguig, and
Valenzuela of Metro Manila, as well as severa cities and municipalities in the provinces of Bulacan, Cavite,
Rizal, Batangas, Laguna, Quezon and Pampanga.[53] MERALCO's franchise area is so vast that it is often
referred to as a "mega franchise."

Clearly, the magnitude of MERALCO's franchise area approximates the strength of the public interest involved.
Consumers and business entities are always interested in the fluctuations of the price of electricity. It affectsabig
swathe of the public. The Court must address the issues of this case to serve this strong public interest.
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Still on justiciability, respondents argued against petitioners' constitutional attack on Sections 6 and 29 of the
EPIRA.

Petitioners Bayan Muna, et al. question the constitutionality of Sections 6 and 29 of the EPIRA in declaring that
the generation and supply sectors are not public utilities, and that their charges are beyond ERC regulation.[54]

As correctly pointed out by respondent-in-intervention PEPOA[55] and some generation companies,[56] Section
29 of the EPIRA only applies to electricity suppliers of the contestable market[57] under an open access and retail
competition regime:[58]

SEC. 29. Supply Sector. - The supply sector is a business affected with public interest. Except for distribution
utilities and electric cooperatives with respect to their existing franchise areas, al suppliers of electricity to the
contestable market shall require alicense from the ERC.

For this purpose, the ERC shall promulgate rules and regulations prescribing the qualifications of electricity
suppliers which shall include, among other requirements, a demonstration of their technical capability,
financial capability, and creditworthiness: Provided, That the ERC shall have authority to require electricity
suppliers to furnish a bond or other evidence of the ability of a supplier to withstand market disturbances or
other events that may increase the cost of providing service.

Any law to the contrary notwithstanding, supply of electricity to the contestable market shall not be considered
apublic utility operation. For this purpose, any person or entity which shall engage in the supply of electricity
to the contestable market shall not be required to secure a national franchise.

The prices to be charged by suppliers for the supply of electricity to the contestable market shall not be subject
to regulation by the ERC.

Electricity suppliers shall be subject to the rules and regulations concerning abuse of market power,
cartelization, and other anti-competitive or discriminatory behavior to be promulgated by the ERC.

In its billings to end-users, every supplier shall identify and segregate the components of its supplier's charge,
as defined herein. (Italicsin the original)

Since Bayan Muna party-list representatives "are supposed to represent the marginalized sectors of the society, it
is obvious that they do not represent the contestable market."[59] They have no legal standing to assal the
constitutionality of Section 29 in this case which involves MERAL CO's generation charges to its captive market.
In fact, the supply sector was not even impleaded as a party respondent.[60]

Significantly, petitioners even conceded during the oral arguments the lack of an actual case to assail the
consgtitutionality of Section 29 of the EPIRA.[61]

Petitioners Bayan Muna, et a. also assail the constitutionality of Section 6 of the EPIRA for declaring that the
generation sector is not a public utility and is not subject to regulation by the ERC.

Respondents counter that the constitutionality of Sections 6 and 29 involve a political question beyond judicial
review. It was not raised at the earliest opportunity and it is not the lis mota of this case.[62] Public respondents
add that addressing the issue on the constitutionality of these EPIRA provisions is not necessary to dispose this
case on the merits, and it will not provide petitioners the primary reliefs they sought.[63]

The Court agrees with respondents.

It is not the entire Section 6 of the EPIRA under challenge but only the portion declaring the generation sector as
not public utilities. Petitioners fear that this declaration removed the generation sector outside the ambit of state
regulation is without basis. Again, during the oral arguments, petitioners conceded that severa standards are
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found in Section 6, and in ERC approved rules and regulations, governing the generation sector for being a
business affected with public interest:

JUSTICE LEONEN:
Have you studied the approvals of ERC of the bilateral contracts of MERALCO?

CONGRESSMAN COLMENARES:
| have not read a bilateral contract, Y our Honor.

JUSTICE LEONEN:
Not one?

CONGRESSMAN COLMENARES:
Not one, Your Honor. In fact, | thought for awhile that [it] isavery difficult document to come around.[64]

Asregards Section 6:

JUSTICE LEONEN:
Let'slook at Section 6 of the EPIRA law.

CONGRESSMAN COLMENARES:
Yes, Your Honor.

JUSTICE LEONEN:
Because you did flash it but | think you missed out on some of the other paragraphs of Section 6.

CONGRESSMAN COLMENARES:
Yes, I'm not familiar, we are studying EPIRA like many of us but yes, Section 6 thus in fact mentioned that it
shall not be regulated, Y our Honor.

XX XX

JUSTICE LEONEN:

Yes. It's a business affected with public interest therefore the kind of regulation that applies to it is different
from any ordinary business, like the fish ball vendor. But for a generation company therefore, let's go to second
paragraph. It states that before it operates it must secure from the Energy Regulatory Commission a certificate
of compliance pursuant to the standards set forth in this Act. Would you know that this standard aso include
many other rules and regulations that have been approved by the ERC? Is this not correct?

CONGRESSMAN COLMENARES:
It's probably true, Y our Honor.[65]

Petitioners availed themselves of the proper remedy

The petitions docketed as G.R. Nos. 210245 and 210255 were filed as specia civil actions for certiorari and
prohibition under Rule 65. Petitioners alleged grave abuse of discretion on the part of the ERC in issuing its |etter
approving MERALCO's proposal for staggered collection of generation rate increase to cover its November 2013
generation costs.

In MERALCO's December 5, 2013 letter-request, it discussed that Section 2, Article |11 of the AGRA Rules
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alows it to automatically reflect in its customers December 2013 billings, the full generation costs for the
November 2013 supply month calculated using the adjustment formula in the AGRA Rules. MERALCO
proposed to stagger its collection of the rate increase to mitigate its effects on the consumers, but concurrently
requested that it be allowed to recover carrying costs which will result from its deferral of collecting the full
amount. MERALCO then invoked the exception clause of the AGRA Rules which reads: "Where good cause
appears, the ERC may allow an exception from any provisions of these Guidelines, if such exception is found to
be in the public interest and is not contrary to law or any other related rules and regulations."[66]

A petition for certiorari is proper when "any tribunal, board or officer exercising judicial or quasi-judicial
functions has acted without or in excess of its or his jurisdiction, or with grave abuse of discretion amounting to
lack or excess of jurisdiction, and there is no appeal, nor any plain, speedy, and adequate remedy in the ordinary
course of law."[67]

The specia civil action of prohibition may be availed of when "the proceedings of any tribunal, corporation,
board, officer or person, whether exercising judicial, quasi-judicial or ministerial functions, are without or in
excess of its or his jurisdiction, or with grave abuse of discretion amounting to lack or excess of jurisdiction, and
thereis no appeal or any other plain, speedy, and adequate remedy in the ordinary course of law."[68]

Common for both remedies are the following requisites: (1) the board was exercising quasi-judicial functions; (2)
its action or proceeding was done with grave abuse of discretion; and (3) there was no other plain, speedy, and
adequate remedy.

Many administrative agencies are granted quasi-judicial power under their charters or statute. This refers to "the
power to hear and determine questions of fact to which the legidative policy is to apply and to decide in
accordance with the standards laid down by the law itself in enforcing and administering the same law."[69]

In this case, the December 5, 2013 letter of MERALCO proposed the staggering of the collection of the
generation rate with carrying costs. This letter triggered the ERC's quasi-judicia function to decide, with the
governing laws as its guide, on whether these factual questions on staggered collection and carrying costs should
be allowed.

As discussed above, there is no other plain, speedy, and adequate remedy.

This brings us to the last requisite, which is grave abuse of discretion. The Court has ruled that there is grave
abuse of discretion warranting the issuance of a writ when "respondent judge, tribunal or board evaded a positive
duty, or virtually refused to perform the duty enjoined or to act in contemplation of law."[70] Thereis grave abuse
of discretion when acts are done "contrary to the Constitution, the law or jurisprudence,” or when they are
executed in a capricious manner which amountsto lack of jurisdiction.[71]

In relation to administrative agencies, this Court has applied a deferential policy such that findings of
administrative agencies are generally respected unless there was arbitrariness that amounted to a grave abuse of
discretion:

Time and again this Court has ruled that in reviewing administrative decisions, the findings of fact made
therein must be respected as long as they are supported by substantial evidence, even if not overwhelming or
preponderant; that it is not for the reviewing court to weigh the conflicting evidence, determine the credibility
of the witnesses or otherwise substitute its own judgment for that of the administrative agency on the
sufficiency of evidence; that the administrative decision in matters within the executive jurisdiction can only
be set aside on proof of grave abuse of discretion, fraud or error of law. Petitioner ERB isin a better position to
resolve petitioner Shell's application, being primarily the agency possessing the necessary expertise on the
matter. The power to determine whether the building of a gasoline retail outlet in a trading area would benefit
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public interest and the oil industry lies with the ERB not the appellate courts.[72]
Clearly, the requisites for a special civil action for certiorari are all satisfied here.

Thereisno basisin declaring that the ERC committed grave abuse of discretion

The determination of any grave abuse of discretion by a government instrumentality falls within the Court's
expanded power of judicial review. Thisisclear in the Constitution:

SECTION 1. X X X

Judicial power includes the duty of the courts of justice to settle actual controversiesinvolving rights which are
legally demandable and enforceable, and to determine whether or not there has been a grave abuse of
discretion amounting to lack or excess of jurisdiction on the part of any branch or instrumentality of the
Government.[73]

Here, the Court finds that the ERC did not commit grave abuse of discretion in approving the staggered collection
of the generation rates as stated in MERAL CO's December 5, 2013 |etter.

As will be further explained, the existing rules already allow the automatic adjustment of generation rates which,
under the same rules, can be charged to consumers in one single bill, subject only to post-verification by the ERC.
Thus, when ERC allowed the staggered recovery of the adjustment charges and, at the same time, denied the
reguest for carrying costs-the ERC did so precisely to protect the interests of the consumers. Stated otherwise, the
actions of the ERC were in accordance with the law and the rules, and results in a protection of the consumers
who did not have to pay the adjustment rates in one bill.

As clearly indicated in the ERC December 9, 2013 letter-approval, the approval of the adjustment was made-as it
legally is-subject to the ERC's post-verification procedures. Accordingly, there can be no basis to ascribe grave
abuse of discretion to the act of the ERC in issuing the December 9, 2013 letter-approval since all it did was to
follow existing guidelines on the imposition of the generation rate.

Under the EPIRA IRR, any application for rate adjustment, or for any relief affecting the consumers, must
conform to certain requirements and must be subjected to a forma hearing conducted by the ERC. By way of
exception, Section 4 (e), Rule 3 of the EPIRA IRR, as amended, exempts certain adjustments from this
requirement, but still subject to the ERC's power to conduct post-verification of the adjusted rates to avoid
over-recovery or under-recovery. The said section is hereby quoted in its entirety:

SECTION 4. Responsihilities of the ERC.
XX X X

(e) Any application or petition for rate adjustment or for any relief affecting the consumers must be verified,
and accompanied with an acknowledgment of receipt of a copy thereof by the LGU Legidlative Body of the
locality where the applicant or petitioner principally operates together with the certification of the notice of
publication thereof in a newspaper of general circulation in the same locality.

The ERC may grant provisionally or deny the relief prayed for not later than seventy[-]five (75) calendar days
from the filing of the application or petition, based on the same and the supporting documents attached thereto
and such comments or pleadings the consumers or the LGU concerned may have filed within thirty (30)
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calendar days from receipt of a copy of the application or petition or from the publication thereof as the case
may be.

Thereafter, the ERC shall conduct a formal hearing on the application or petition, giving proper notices to all
parties concerned, with at least one public hearing in the affected locality, and shall decide the matter on the
merits not later than twelve (12) months from the issuance of the aforementioned provisional order.

This Section 4 () shall not apply to those applications or petitions already filed as of 26 December 2001 in
compliance with Section 36 of the Act.

This section 4 (e) shall not apply to Generation Rate Adjustment Mechanism (GRAM), Incremental Currency
Exchange Recovery Adjustment (ICERA), Transmission Rate Adjustment Mechanism, Transmission True-up
Mechanism, System Loss Rate Adjustment Mechanism, Lifeline, Rate Recovery Mechanism, Cross-Subsidy
Mechanism, Local Franchise Tax Recovery Mechanism, Business Tax Recovery Mechanism, Automatic
Generation Rate Adjustment Mechanism, VAT Recovery Mechanism, Incremental Generation Cost
Adjustment Mechanism, and Recovery of Deferred Accounting Adjustment for Fuel Cost and Power Producers
by NPC and NPC-SPUG, Provided that, such adjustments shall be subject to subsequent verification by the
ERC to avoid over/under recovery of charges. (Emphasis supplied)

It must be noted that the last paragraph above listing the exempted applications was added when Section 4(e),
Rule 3 of the EPIRA IRR was amended by the Department of Energy (DOE) in 2007 - an amendment that was in
response to the Court's ruling in the case of National Association of Electricity Consumers for Reforms v. Energy
Regulatory Commission[74] (NASECORE), where the Court held that an application to impose the generation
rate computed following the Generation Rate Adjustment Mechanism (GRAM) needed to comply with the
publication, notice, and hearing requirements under the original Section 4(€), Rule 3. After the Court issued its
Decision in NASECORE, the DOE subsequently introduced the amendment to Section 4(e), Rule 3 of the EPIRA
IRR to exempt adjustments under the GRAM and the Automatic Generation Rate Adjustment Mechanism (AGRA
Mechanism, which is embodied in the AGRA Rules) from the stated requirements.

The rationale behind exempting certain rate adjustments from prior notice and hearing reguirements was
explained by the ERC in the Court's Resolution on the motion for reconsideration in the NASECORE case:

The ERC, for its part, has raised the matter of logistical constraints vis-a-vis the requirement in Section 4(e),
Rule 3 of the EPIRA IRR of conducting hearings with respect to the distribution utilities applications to
recover purchased power or fuel costs. Among others, it envisioned a scenario where, in agiven year, it would
allegedly be required to travel to and conduct 1,680 hearings in various localities al over the country for cost
recovery filings alone. It would allegedly take the ERC 4 1/2 years to decide the 1,680 cost recovery filings
made in just ayear even if it would render decisions on Saturdays and Sundays. By the Court's declaration that
applications of distribution utilities for adjustments to recover their purchased power or fuel adjustment costs
are covered by Section 4(e), Rule 3 of the EPIRA IRR, according to the ERC, "it is being required to enforce
something that cannot be accomplished, given the insurmountable time, budgetary and other logistical
constraints it faces." In such a case, it would allegedly be impossible for the ERC to attend to its other equally
important responsibilities and functions under the EPIRA, i.e,, to ensure the successful restructuring of the
electric power industry.[75]

Since the Court held the foregoing argument to be untenable in NASECORE, and insisted that the increases
involved in the case needed to follow the notice and hearing requirement under Section 4(e), the DOE decided to
amend the EPIRA IRR to explicitly exempt certain rate adjustments from the notice and hearing requirements of
Section 4(e). To stress, however, these rate adjustments are nevertheless still subject to post--verification
procedures to prevent over-recovery or under-recovery of the costsin question.
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The said amendment introduced by the DOE - the last paragraph of the present Section 4(e), Rule 3 of the EPIRA
IRR - clearly provides that the requirements of verification, public hearing, and publication, anong others, are not
applicable to the AGRA Mechanism and to the GRAM.

In fact, the amendment of Section 4(e), Rule 3 of the EPIRA IRR was a policy of the DOE and that its validity
and constitutionality cannot be collaterally attacked in this case.[76] A direct proceeding must be filed questioning
the validity of the amendment, and without such, the presumption on validity of laws stands.[77]

Thus, as currently worded, the first three paragraphs of Section 4(€), Rule 3 on the requirements of verification,
public hearing, and publication do not apply to rate adjustments in the Generation Rate as imposed through the
AGRA Mechanism.

Thus, there is no basis to hold that publication and hearing should have been done in this case. To be sure, the
EPIRA IRR clearly and explicitly states that these requirements do not apply to rate adjustments in the Generation
Rate as imposed through the AGRA Mechanism. The ERC's December 9, 2013 letter-approval merely pertained
to the staggered recovery of the rate adjustments in the Generation Rate. Consequently, it is erroneous to ascribe
grave abuse of discretion on the part of the ERC on the ground of lack of publication and hearing when the ERC
was simply following the last paragraph of Section 4(e), Rule 3 of the EPIRA IRR.

The dissenting opinions, however, insist on declaring the December 9, 2013 letter-approval null and void for lack
of publication and hearing on the reasoning that the adjustment requested by MERALCO did not fall under the
AGRA Mechanism because, in the process of proposing for a staggered payment scheme, MERALCO sought
clearance to impose carrying costs.

This is error. As carrying costs are not contemplated by the AGRA Mechanism is precisely the reason why the
ERC denied the request of MERALCO, in the same December 9, 2013 |etter-approval, to impose the carrying
costs. In other words, it is precisely because the AGRA Mechanism applies - and carrying costs are not allowed
under the AGRA Rules - that the ERC denied the imposition of carrying costs.

The exempted nature of MERALCO's rate adjustment did not change simply because the proposal for staggered
recovery carried with it the proposal to impose carrying costs (i.e., what MERAL CO must pay its suppliers arising
from a deferment or staggering of the rate adjustment). The computation of the rate adjustment had not changed,
and it would have been automatically added to the bill of the consumers because thisis what the law alows.

It is important to note that in the December 9, 2013 letter-approval, the ERC was clear in its directive that
MERALCO should apply separately for its recovery of carrying costs. Again, this was a correct response as the
computation of the Generation Rate under the AGRA Mechanism does not include carrying costs.

Considering the foregoing, the ERC cannot be said to have acted with grave abuse of discretion when it validly
exercised its regulatory powers by refusing MERALCO's request to recover carrying costs. To require naotice,
publication, and hearing on MERALCO's December 5, 2013 |etter even as the ERC had denied its application for
the recovery of carrying costsis clearly unwarranted if not preposterous.

The ERC did not act with grave abuse of discretion, as it acted within the ambit of the AGRA Rules and the
EPIRA in alowing MERALCO's staggered recovery

Section 1, Article | of the AGRA Rules specifiesits objectives as follows:

Section 1. Objectives
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These Rules have the following objectives:

11
To ensure appropriate recovery of various pass through costs in an efficient manner;
12

To put in place a fair and transparent process for the confirmation of the automatic cost adjustments
implemented by the Distribution Utilities (DUs) and the true-up of other pass-through charges as approved by
the ERC;

13
To ensure and maintain the quality, reliability, security and affordability of the supply of electric power; and
14

To protect the public interest asiit is affected by the rates and services of the DUs.[78]

Under the AGRA Rules, Generation Rate is defined as "the rate associated with the purchase of power from
power supplier/s and distribution utility-owned generation facility as incorporated in the approved unbundled
rates or as subsequently authorized by the [ERC]."[79] For distribution utilities (DUs) like MERALCO, its
computation is simply the Adjusted Generation Rate (AGR) plus the Other Generation Rate Adjustments
(OGA).[80]

In implementing the foregoing objectives as regards the Generation Rate, the AGRA Rules provide the following
manner of computation and verification: the AGR takes into consideration generation costs net of deductions from
Generation Companies (GenCos) from the previous month, prompt payment discounts (PPD) availed of by the
DU from GenCos for the previous month, and pilferage cost recoveries from the previous month. The total of the
foregoing are then divided by the total kWh purchased and generated for the previous month.[81] On the other
hand, the OGA are adjustments deemed necessary by the ERC after prior verification and confirmation and
includes the Generation Rate Over/Under Recovery (GOUR), which the DU shall compute. Unlike the
components of the AGR, however, the OGA may only be added after they are verified and confirmed by the
ERC.[82]

This Generation Rate as computed through the formula above is mandated to be calculated and billed each
calendar month by the DU.[83]

In compliance with Section 4(e), Rule 3 of the EPIRA IRR, the verification process for the computed Generation
Rate is as follows: starting on the month following the inclusion in the customers' bills, the DU shall provide the
ERC with all the calculations and information related to the AGRA Mechanism including, but not limited to, the
following documents:

- Invoices, debit/credit memos, and official receipts from power suppliers, National Transmission Corporation
(TRANSCO)/National Grid Corporation of the Philippines (NGCP);

- Actua consumer bills per class;

- Sworn statement if it has its own generation facility;

- A monthly generation report for the DU-owned generation facility, if applicable; and

- A sworn and notarized statement on PPD availed from power supplier/s, PPD extended to end-users and
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pilferage recoveries enjoyed by the DU.[84]

The ERC shall then verify the recovery of generation cost at least every six months and it is during this
semi-annual verification process that the ERC establishes the adjustments to be included in the OGA which shall
be implemented in the succeeding six-month period to reflect any over or under recovery.[85]

As illustrated above, the Generation Rate as computed through the formula above is mandated to be calculated
and hilled each calendar month by the DU - which in this case is MERALCO. It is against this backdrop that the
ERC's approval of the staggered recovery of the Generation Rate of MERALCO was well within the ambit of the
AGRA Rules.

Section 1, Article VII1 of the AGRA Rules provides the exception clause, thus:
ARTICLE VIII

Final Provisions

Section 1. Exception Clause. - Where good cause appears, the ERC may allow an exception from any
provisions of these Guidelines, if such exception isfound to be in the public interest and is not contrary to law
or any other related rules and regulations.

This provision under the AGRA Rules specificaly gives the ERC the power and discretion to allow an exemption
from the AGRA Mechanism - specifically, on the requirement that the DU should bill the Generation Rate as
computed each calendar month - where good cause appears and if such is found to be in the public interest and is
not contrary to law or any other related rules and regul ations.[86]

Here, the act of the ERC in exempting MERALCO from the requirement to bill everything in the next calendar
month and granting its proposa to stagger its recovery, falls squarely within the exception clause under the
AGRA Rules, especialy because the impetus for staggering its collection was "[t]o mitigate the effects of the
abrupt [rate] increase."[87]

If the ERC did not approve the staggered recovery, MERALCO, consistent with the AGRA Mechanism, could
have imposed the Generation Rate as awhole in the applicable billing period.

In other words, applying the Generation Rate of MERALCO as computed through the AGRA Mechanism, i.e.,
without MERALCO's proposed staggered collection, would have prejudiced the consumers. Put simply, the
staggered recovery protected the interest of the consumers, and this undoubtedly falls under the "good cause"
exception contemplated in Section 1, Article VIl of the AGRA Rules, especialy sinceit wasin the public interest
and was not contrary to law or any related rules and regulations.

The staggering of MERALCO's recovery merely affected the when of shouldering the burden of increased cost,
which ultimately falls on the end- users, but it did not change the nature of the said increase, which is ultimately a
rate adjustment under the AGRA Rules, not subject to the requirements under Section 4(e), Rule 3 of the EPIRA
IRR.

The ERC thus used its powers to ensure consumer protection[88] when it put specific measures in its approval of
the staggered recovery by MERALCO. Following the safeguards aready existing in the AGRA Rules, the ERC
was very specific that its approva of the staggered recovery did not mean the ERC was already confirming the
basis of MERALCO's computation, but that it was still subject to the confirmation and post-verification
proceedings as outlined above.

Thus, the Court cannot see how the ERC can be said to have acted with grave abuse of discretion when it
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approved MERALCO's proposal for the staggered recovery of its generation cost - for the benefit of the
consuming public.

Associate Justice Marvic M.V.F. Leonen, however, argues that the staggered scheme shows a complexity beyond
otherwise routine adjustment and that this was the reason an opportunity to hear from others was vital.[89] The
Court disagrees.

As mentioned by Justice Leonen, "there is grave abuse of discretion warranting the issuance of a writ when [the]
‘respondent judge, tribunal[,] or board evaded a positive duty, or virtualy refused to perform the duty enjoined or
to act in contemplation of law.' There is grave abuse of discretion when acts are done 'contrary to the Constitution,
the law or jurisprudence' or when they are executed in a capricious manner that amounts to lack of
jurisdiction."[90]

Evasion of a positive duty, therefore, as a form of "grave abuse of discretion” necessitates that the act be done
contrary to the Constitution, the law or jurisprudence, or even rules and regulations. Here, as mentioned, the
ERC's actions were done within the ambit of the AGRA Rules, not contrary thereto. Instead of evading its
positive duty, the ERC, in fact, acted in such a manner that is compliant with the law, and the rules and
regulations applicable.

The ERC's act of not construing MERALCO's proposal in the same way the dissents are treating it, i.e., as a
petition for a rate adjustment under Section 4(e), Rule 3 of the EPIRA IRR, is not an act that is tantamount to
grave abuse of discretion as described above. The mere fact that the ERC had treated MERALCO's proposal "less
prudently” or differently does not taint the ERC's act with grave abuse of discretion because the ERC's response to
MERALCO's proposal fell squarely within the ambit of the AGRA Rules and its exception clause. To reiterate,
MERALCO's proposal pertained to the recovery of its generation rates, which is governed by the AGRA Rules.
Applying the exception clause in the AGRA Rules, MERALCO's proposal for the staggered recovery of its
generation rates was approved by the ERC. Thus, even assuming that the dissents suggested act is "more
prudent,” this does not change the fact that the ERC's act was made merely pursuant to and within the bounds
created by the AGRA Rules.

Justice Leonen insists that the Court may consider what would have been more prudent actions as these actions
were "well-within not only the [ERC's] competence but, more importantly, its mandate."[91] He adds:

X X X It is a definite duty devolved upon the [ERC] as a regulatory mechanism to "ensure transparent and
reasonable prices of electricity in aregime of free and fair competition and full public accountability." Thisisa
positive duty enjoined by law, evasion of which or refusal to perform it amounts to grave abuse of discretion.
To carry it out, the [ERC] is vested with awide array of powers and prerogatives.

It is reasonable to inquire how the [ERC] - with many prerogatives at its call and with vast material, human,
and intellectual resources available to it - endeavored to fulfill its mandate. So too, it is reasonable to impugn
the [ERC] for acts that demonstrate how it acted in a manner quite contrary to its mandate. To recal, the
[ERC] took all of a single working day to favorably act on MERALCO's letter, foreclosed any chance of
considering countervailing views or approaches, tied itself to nothing but the three options MERALCO itself
proposed, and nipped an otherwise evaluative process in its proverbial bud. It was never even critical of the
calculated value of P9.107 per kWh. These circumstances speak volumes about how [the ERC] abandoned its
tasks. Its course of action demonstrates infidelity to duty and grave abuse of discretion.[92]

The foregoing reasoning is misplaced.

The fact that the ERC possesses various and vast powers, and in the exercise of its discretion decided not to
exercise the same, does not automatically mean that it evaded a "positive duty” - and, therefore, was guilty of
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grave abuse of discretion.

The ERC's duty is to use its powers within the ambit of the laws and rules applicable to the transaction. As shown
above, the staggered recovery of generation rates, its approval, and its confirmation and verification are al within
the coverage of the AGRA Rules. It is not for the ERC to use its myriad of powers but, in the process, disregard
the AGRA Rules and require an entirely different procedure for the recovery of generation rates. Its myriad of
powers exists and should be used alongside the existing rules and regulations applicable to a specific transaction.
Verily, the laws, as well as the rules and regulations, are what comprise the metes and bounds of ERC's "positive
duty." To go against the AGRA Rules and the EPIRA IRR, when these are clearly applicable, would be the act
that constitutes grave abuse of discretion.

As stated above, the AGRA Rules were meant to be a balancing act among ensuring appropriate recovery of costs,
fair and transparent process of confirmation of automatic costs adjustments, ensuring quality, reliable, secure, and
affordable supply of electric power, and protecting the public interest. As much as the protection of the public is
an important objective of the ERC, it is equally important that participants in the power sector can rely on the
applicability of certain rules when the circumstances call for their application.

For her part, Associate Justice Amy C. Lazaro-Javier is of the view that the ERC could not have completed the
investigation in four to five days.[93] Investigation should have been done and what the ERC did was not fair,
principled, thorough, competent, and independent.[94] Justice L eonen even characterized the ERC to have "falen
hook, line, and sinker for a monoalithic business interest's self-indulgent representation.”[95]

The foregoing are but fears that do not find support in the situation at hand. The ERC was not rendered nor did it
render itself powerless and inert because it approved the staggered recovery of the Generation Rate. As shown
above, the AGRA Rules include a verification process following the imposition of the Generation Rate. This is
even echoed by the ERC in its December 9, 2013 |etter-approval when it said that the approval was still subject to
confirmation and post-verification proceedings.

The AGRA Rules provide a framework that both the ERC and the stakeholders can rely on as to the computation
and imposition of the Generation Rate. The Court understands that for the period covered by this case, the cost
was higher than usual. However, this is not sufficient to abandon the AGRA Rules when they provide a
mechanism for the ERC to confirm and verify the basis of MERALCO's imposition of a higher Generation Rate.
Neither should the ERC's act be called grave abuse of discretion just because the confirmation and verification
process were intended to be done after and not before.

To emphasize, the confirmation and post-verification process are expressly provided in the AGRA Rules.
Whether the ERC could have "done better,” as what the dissents would have wanted the Court to undertake, is an
unwarranted journey into the functions of the administrative body that has the expertise to regulate the power
industry. Even if it were conceded that the ERC could have done better, that it did not do so does not mean that
the ERC committed grave abuse of discretion - asit was, again, simply following the AGRA Rules.

Following the AGRA Rules, the Generation Rate, as staggered, was not, for all intents and purposes, final. Indeed,
the ERC, as regulator, has a myriad of powers such as those in Section 43(k) of the EPIRA which empowersit to
take measures to penalize abuse of market power, cartelization, and anti-competitive or discriminatory behavior of
any participant in the energy industry. The AGRA Rules also provide the documents that MERALCO was
required to submit to support the Generation Rate. All these things considered, the ERC was therefore armed and
capable in ensuring the correctness and validity of MERALCO's Generation Rate and by no means has it accepted
MERALCO's computation as gospel truth when it allowed its staggered imposition.
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The ERC's actions were in accordance with its mandate under the EPIRA

Justice Lazaro-Javier posits that the issue in this case pertains not to what the decision of the ERC was, "but how
it should have acted on it."[96] Justice Lazaro-Javier essentially faults the ERC for supposedly not exercising its
discretion despite the "specia circumstances' present in this case, i.e., exponential increase in the charges.[97]

It is not the Court's place to supplant its wisdom for that of a regulatory agency. Vast as its powers may be, it is
not part of the Court's constitutional mandate to dictate upon regulatory agencies on what to do in each situation
in the absence of any law or rule that would serve as guide. It is not the Court's place to dictate on the regulatory
agency on its course of action when its action is consistent with the agency's guidelines and framework. The Court
is neither a policy maker nor aregulator.

Section 43(k) of the EPIRA gives the ERC the power to monitor and take measures to penalize market power,
cartelization, and anti-competitive or discriminatory behavior of any participant in the energy industry. There is
no dispute that this power, as well as all the other powers given to the ERC as a regulator, allows the ERC to
review, confirm, and verify the costs as imposed by MERAL CO. Again, such powers, however, should be read in
consonance with the AGRA Rules and the mechanism they provide.

As stated above, MERAL CO took it upon itself to propose in the December 5, 2013 |etter the staggered recovery
of the Generation Rate, as computed, even if it was entitled to collect the same in full in one bill under the AGRA
Mechanism. MERALCO made this proposal in order "[t]o mitigate the effects of the abrupt [rate] increase'[98] -
for the benefit of the consumer.

In response, the ERC's December 9, 2013 letter-approval: (1) approved MERALCO's proposed staggered
collection; (2) denied its recovery of carrying costs, and (3) emphasized that MERALCO's generation costs are
still subject to confirmation and post-verification proceedings under the AGRA Rules. Clearly, therefore, the ERC
acted well within the ambit of the EPIRA IRR and the AGRA Rules when it issued the December 9, 2013
letter-approval. Without question, the ERC acted within the confines of its regulatory powers and cannot therefore
be said to have acted with grave abuse of discretion.

Grave abuse of discretion, not the inherent wisdom or efficiency of a policy or course of action, remains the
standard when it comes to the Court's review of the acts of government agencies. As illustrated, there is no grave
abuse of discretion here as the ERC's actions were well justified under the AGRA Rules and the EPIRA IRR. It is
highly absurd for public officers to be adjudged to have acted with grave abuse of discretion when they were
clearly acting within the bounds of discretion granted to them by the law and rules. It is arbitrary, if not outright
judicia tyranny, for the Court to declare something as having been issued with grave abuse of discretion when it
simply disagrees with the course of action which the agency or public officers have taken.

Considering that the ERC has not been shown to have violated any law or issuance in the December 9, 2013
letter-approval, a finding of grave abuse of discretion has therefore no leg to stand on. Accordingly, declaring as
null and void the ERC's December 9, 2013 letter-approval for having been issued with grave abuse of discretion is
clearly not warranted.

v

The March 3, 2014 ERC Order is nullified
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The ERC filed a manifestation and motion attaching a copy of its March 3, 2014 Order in the case docketed as
ERC Case No. 2014-021MC.

Notably, the ERC rendered this March 3, 2014 Order even if it was still in the process of "completing its findings
on the possible abuse of market power which could have negatively impacted on the prices of electricity in the
market."[99]

The March 3, 2014 Order acknowledged that it was based on an unfinished investigation,[ 100] and yet it included
afallo voiding the Luzon WESM prices and imposing regulated prices instead.[101]

According to respondents, the ERC also did not notify the affected parties about ERC Case No. 2014-021MC, in
violation of their right to due process. Most of them manifested before this Court that they filed petitions to
intervene[102] in the ERC case, and motions for reconsideration of the March 3, 2014 Order,[103] to challenge its
premature and erroneous findings.

Thus, the March 3, 2014 ERC Order is nullified considering the circumstances of its issuance.

WHEREFORE, premises considered, the March 3, 2014 Order of the Energy Regulatory Commission is declared
NULL and VOID. The petition in G.R. No. 210502 is granted insofar as it prayed for the dismissal of the petitions
in G.R. Nos. 210245 and 210255, as these are hereby DISMISSED. The December 9, 2013 Order of the Energy
Regulatory Commission is AFFIRMED.

SO ORDERED.

Gesmundo, C. J., | join Justice Leonen's dissent.

Hernando, Carandang, Inting, M. Lopez, and Gaerlan, JJ., concur.
Perlas-Bernabe, J., no part.

Leonen, J., | dissent. See separate opinion.

Caguioa,[*] J., no part.

Lazaro-Javier, J., Pls. see Dissenting Opinion.

Zalameda, J., | join the dissent of J. Leonen.

Rosario, J., | am joining the dissent of Justice Leonen.

[*] No part. (J. Caguioa's law firm participated as the counsel for two of the parties)
[1] Rollo (G.R. No. 210245), Val. I, pp. 33-35.

[2] Id. at 33.

[3] Id. at 33-34.

[4] Later replaced by ERC Resolution No. 16, Series of 2009 adopting the RULES GOVERNING THE
AUTOMATIC COST ADJUSTMENT AND TRUE-UP MECHANISMS AND CORRESPONDING
CONFIRMATION PROCESS FOR DISTRIBUTION UTILITIES, July 13, 2009.

[5] Id. at 34-35.
[6] Id. at 38.

[7] Id. at 38-39.
[8] Id. at 3-40.
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[9] AN ACT ORDAINING REFORMS IN THE ELECTRIC POWER INDUSTRY, AMENDING FOR THE
PURPOSE CERTAIN LAWS AND FOR OTHER PURPOSES, approved on June 8, 2001.

[10] Rollo (G.R. No. 210245), Vol. I, p. 25.

[11] Rollo (G.R. No. 210255), Val. I, pp. 3-42.

[12] Id. at 15.

[13] Rollo (G.R. No. 210245), Vol. |, pp. 42-45.

[14] Id. at 44.

[15] Rollo (G.R. No. 210502), Val. I, pp. 3-141.

[16] Id. at 3.

[17] Rollo (G.R. No. 210245), Val. |, pp. 522-524.
[18] Id. at 66-67.

[19] Id. at 682A-682D.

[20] Id., Vol. XXVII, pp. 17242-17297.

[21] Rollo (G.R. No. 210502), Vol. IX, pp. 7175-7177.
[22] Rallo (G.R. No. 210245), Vol. XXVII, pp. 17057-17062.
[23] Id. at 17069-17103.

[24] 1d. at 17058-17062.

[25] Id. at 17100-17101.

[26] I1d. at 17153-17156.

[27] Subject-matter jurisdiction as defined under Batas Pambansa (BP) Blg. 129. Section 9 of the said law refers
to the jurisdiction of the Court of Appeals, Sections 19 to 23 refer to the jurisdiction of the Regiona Tria Court,
while Sections 32 to 36 define the jurisdiction of Metropolitan Trial Courts, Municipal Tria Courts, and
Municipal Circuit Trial Courts. Presidential Decree (PD) No. 1083 define the jurisdiction for Shari‘a District and
Circuit Courts. PD No. 1606, as amended by R.A. No. 8249, states the jurisdiction of the Sandiganbayan. R.A.
No. 1125, as amended by R.A. No. 9282, defines the jurisdiction for the Court of Tax Appeals.

[28] Generally, the type of action could either be civil or criminal. BP Blg. 129, as amended by R.A. No. 7691,
assigns the court of origin for civil cases based on the amount of the claim involved. Section 19 of BP Blg. 129
refersto the jurisdiction in civil cases of the Regional Trial Court, while Section 33 for Metropolitan Trial Courts,
Municipal Trial Courts, and Municipa Circuit Trial Courts.

[29] Procedure or remedies that could be availed of with this Court is defined in Sections 1 and 5(1) and (2),
Article VIII of the Constitution. An ordinary litigant's modes of seeking relief to this court is either through appeal
by certiorari under Rule 45 of the Rules of Court, review of judgments and final orders or resolution of the
Commission on Elections or Commission on Audit under Rule 64 or certiorari prohibition, and mandamus via
Rule 65. Extraordinary writs such as habeas corpus, amparo, data or kalikasan aso find origina jurisdiction in
this Court.
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[30] Jurisdiction over the defendant in a civil case is acquired through service of summons (RULES OF COURT,
Rule 14). Jurisdiction over the accused in a crimina case is either through voluntary appearance or through a
legally effected arrest (RULES OF COURT, Rule 113).

[31] CONSTITUTION, Art. VIII, Sec. 2.

[32] Guy, et a., v. Ignacio, 636 Phil. 689, 703-704 (2010). Citations omitted.
[33] 263 Phil. 352 (1990).

[34] Id. at 358. Citation omitted.

[35] SEC. 43. Functions of the ERC. - x x X

X X X X

(u) The ERC shall have the original and exclusive jurisdiction over all cases contesting rates, fees, fines and
penalties imposed by the ERC in the exercise of the abovementioned powers, functions and responsibilities and
over all cases involving disputes between and among participants or players in the energy sector.

All notices of hearings to be conducted by the ERC for the purpose of fixing rates or fees shall be published at
least twice for two successive weeks in two (2) newspapers of nationwide circulation.

[36] "Transmission Charge" refers to the regulated cost or charges for the use of atransmission system which may
include the availment of ancillary services. (R.A. No. 9136, Sec. 4[aad]; see also Sec. 19.)

[37] "Distribution Wheeling Charge” refersto the cost or charge regulated by the ERC for the use of a distribution
system and/or the availment of related services. (R.A. No. 9136, Sec. 4[p]; see also Sec. 24)

[38] "Retail Rate" refers to the total price paid by end-users consisting of the charges for generation, transmission
and related ancillary services, distribution, supply and other related charges for electric service. (R.A. No. 9136,
Sec. 4[sg]; seedso Sec. 25.)

[39] Section 1. Applications for a General Change in Rate Schedules or Revision of Rates. - Applications for a
general change in rate schedules shall indicate the revised rates applied for and the reasons cited to justify such
revision or adjustment. Rate applications of distribution utilities that are not yet under performance-based
regulation shall conform to the appropriate form in the attached ERC Standard Forms.

[40] ERC's Rules of Practice and Procedure, Rule 6, Secs. 1 and 2.

[41] Section 4. Petition. - By means of a petition, a person other than an applicant or complainant, petitions the
Commission for affirmative relief under any statute or other authority delegated to the Commission. It shall state
clearly and concisely the petitioner's grounds of interest in the subject matter, the facts relied upon, and the relief
sought, and shall cite by appropriate reference the statutory provision or other authority relied upon for relief. If
the relief sought affects the rights of other persons, it shall implead all these other persons as respondents and state
their complete names and addresses.

[42] CONSTITUTION, Art. VIII, Sec. 1.

[43] United States v. Western Pacific R. Co., 352 U.S. 59, 63 (1956). Italics supplied.
[44] Rosalesv. Court of Appedls, 247-A Phil. 437, 443-444 (1988). Citations omitted.
[45] Abe-Abev. Judge Manta, 179 Phil. 416, 424 (1979). Citation omitted.
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[46] As enumerated in Republic v. Lacap, 546 Phil. 87, 97-98 (2007). Citations omitted. One of the earlier cases
that compiled the list of exceptions to the doctrine of exhaustion of administrative remedies is Sunville Timber
Products, Inc. v. Judge Abad, 283 Phil. 400 (2007). Included in the exceptions enumerated in Sunville is when the
subject of the controversy is private land. Lacap included more grounds when it considered grounds (c), (h), and

().

[47] Rollo (G.R. No. 210245), Vol. I, pp. 656-659; rollo (G.R. No. 210255), Vol. 11, pp. 676-679.
[48] R.A. No. 9136, Sec. 78.

[49] 263 Phil. 57 (1990).

[50] Id. at 64.

[51] National Development Company, et a., v. Collector of Customs, 118 Phil. 1265 (1963).
[52] Id.

[53] R.A. No. 9209, Sec. 1.

[54] Rollo (G.R. No. 210245), Val. |, pp. 651-656.

[55] Id., Val. XXIII, pp. 14784-14811.

[56] Id., Vol. XXV, pp. 15689-15752.

[57] "Contestable Market" refers to the electricity end-users who have a choice of a supplier of electricity as may
be determined by the ERC in accordance with this Act. (Sec. 4[h], EPIRA.)

[58] "Retail Competition™ refers to the provision of electricity to a Contestable Market by Suppliers through Open
Access (Rule 4[vvv], EPIRA Implementing Rules and Regulations [IRR].)

[59] PEPOA Memorandum, rollo (G.R. No. 210245), Vol. XXIlI, p. 14787.
[60] TMO and TLI Memorandum, id., Vol. XXIV, p. 15501.
[61] TSN, Oral Arguments, January 21, 2014, pp. 86-87.

[62] MERALCO Memorandum, rollo (G.R. No. 210245), Vol. XXIIl, p. 14998; TMO and TLI Memorandum,
rollo (G.R. No. 210245), Vol. XXIV, pp. 15500-15502; SMEC Memorandum, rollo (G.R. No. 210245), Val.
XXV, pp. 15722-15723.

[63] ERC and DOE Memorandum, rollo (G.R. No. 210255), Vol. XXIV, p. 22368.

[64] TSN, Oral Arguments, January 21, 2014, p. 101.

[65] Id. at 70-71.

[66] AGRA Rules, Art. VIII, Sec. 1.

[67] RULES OF COURT, Rule 65, Sec. 1.

[68] 1d., Sec. 2.

[69] Smart Communications, Inc. v. National Telecommunications Commission, 456 Phil. 145, 156 (2003).
[70] Sps. Delos Santos v. Metropolitan Bank and Trust Company, 698 Phil. 1, 16 (2012).
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[71] Freedom from Debt Coalition v. Energy Regulatory Commission, 476 Phil. 134 (2004), citing Republic v.
COCOFED, 423 Phil. 735 (2001) and Tafladav. Angara, 338 Phil. 546 (1997).

[72] Energy Regulatory Board v. Court of Appeals, 409 Phil. 36, 53-54 (2001).
[73] CONSTITUTION, Art. VIII, Sec. 1.

[74] 530 Phil. 543 (2006).

[75] Id. at 565-566. Citation omitted.

[76] See Vivas v. The Monetary Board of the Bangko Sentral ng Filipinas, et a., 716 Phil. 132, (2013), citing
Gutierrez v. Department of Budget and Management, 630 Phil. 1 (2010).

[77] 1d., citing Dasmarifias Water District v. Monterey Foods Corp., 587 Phil. 403 (2008).
[78] ERC Resolution No. 16, Series of 20009.

[79] Id., Art. 1, Sec. 3.10.

[80] Id., Art. 2, Sec. 2.

[81] Id.

[82] Id.

[83] Id.

[84] Id., Art. 3, Sec. 1.1 and 1.2.

[85] ERC GUIDELINES FOR THE AUTOMATIC ADJUSTMENT OF GENERATION RATES AND SY STEM
LOSSRATESBY DISTRIBUTION UTILITIES, October 13, 2004, Art. V, Sec. 2.

[86] Id., Art. VIII, Sec. 1.

[87] Rollo (G.R. No. 210245), Vol. I, p. 34.

[88] R.A. No. 9136, Sec. 2()).

[89] Dissenting Opinion of Justice Leonen, p. 46.

[90] Id. at 41.

[91] Id. at 65.

[92] Id.

[93] Dissenting Opinion of Justice Lazaro-Javier, p. 16.
[94] 1d. at 20.

[95] Dissenting Opinion of Justice Leonen, p. 2.

[96] Dissenting Opinion of Justice Lazaro-Javier, p. 1. Emphasis supplied.
[97] Id. at 11-12.

[98] Rollo (G.R. No. 210245), Vol. I, p. 34.

[99] Rallo (G.R. No. 210245), Vol. XXVII, p. 17089.
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[100] Id. at 17073.
[101] Id. at 17100-17101.

[102] TLI Counter-Manifestation and Urgent Motion dated March 26, 2014, p. 4, rollo (G.R. No. 210245), Vol.
XXVIII, p. 17592; AP Renewables Counter-Manifestation dated April 3, 2014, p. 2, rollo (G.R. No. 210245),
Vol. XXVII, p. 17299.

[103] SNAP Magat Counter-Manifestation dated April 4, 2014, p. 2, id. at 17372; SMEC Manifestation dated
April 3,2014, p. 2, id. at 17362.

DISSENTING OPINION

LEONEN, J.:

The Energy Regulatory Commission was created by Republic Act No. 9136, the Electric Power Industry Reform
Act of 2001 (the EPIRA Law), with the definite mandate of being a proactive agency to enable the EPIRA Law's
broad policy objective of "ensur[ing] transparent and reasonable prices of electricity in a regime of free and fair
competition and full public accountability."[1] It represents the public interest in the face of massive business
interests supported by vast resources and dominating mechanisms. The public is a captive market consigned to
passivity as against well-heeled industry players.

The Energy Regulatory Commission is a quasi-judicial body with broad inquisitorial powers. As such, it commits
grave abuse of discretion when it proceeds to favorably rule on a distribution utility's application to impose higher
rates or to obtain other relief affecting consumers without observing the twin requirements of notice and hearing.
In doing so, it acts in evasion of its positive duty, effectively refuses a duty enjoined by law, or otherwise fails to
act at al in contemplation of law.

A plea for relief that asks for more than automatic generation rate adjustment-such as one that simultaneously
seeks to recover carrying costs-is not a perfunctory adjustment for which notice and hearing may be dispensed
with. It is of no consequence that the Energy Regulatory Commission would subsequently deny the recovery of
carrying costs. What controlsis the character of the relief sought, not the eventual regulatory action that denies the
relief sought.

The Energy Regulatory Commission similarly acts with grave abuse of discretion when it alows a distribution
utility to collect unprecedentedly prohibitive rates without exercising the vast competencies bestowed on it to
examine and investigate, spending none but a single working day to review the pleafor relief, and on the basis of
nothing but a solitary, unrefuted letter and presentation. Such a course of action betrays how it has fallen hook,
line, and sinker for a monolithic business interest's self-indulgent representation. Given the sheer breadth of the
Energy Regulatory Commission's powers, it is reasonable for this Court to consider far more prudent ways
through which the Energy Regulatory Commission could have conducted itself and reviewed a distribution
utility's plea for relief. In so doing, this Cornl does not supplant its wisdom for the technical expellise of an
administrative agency, but merely appraises justice and prudence.

With these premises, | dissent.
Before this Court are petitions questioning the Energy Regulatory Commission's approval of Manila Electric

Company's (MERALCO) unverified and unpublished letter request to stagger the collection of automatic rate
adjustments for the recovery of power generation costs for the November 2013 supply month.
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On December 5, 2013, MERALCO wrote the Energy Regulatory Commission regarding its plan to charge
consumers with higher rates to recover its generation costs for the supply month of November 2013.[2]

In the letter, MERAL CO stated that it earlier presented to the Energy Regulatory Commission the possible impact
of the shutdown of the Shell Philippines Exploration-Malampaya natural gas facility. It estimated that this would
result in a P7.86 per kWh generation charge to its subscribers. The shutdown will affect the Ilijan, San Lorenzo,
and Santa Rita power plants, which in turn supply MERALCO an aggregate capacity of 2,700 MW. This
shutdown will also coincide with the scheduled maintenance of Pagbilao 2 and Sual 1 power plants, which supply
over 950 MW to MERALCO's requirements.[ 3]

Despite measures to mitigate the impact of these circumstances, MERAL CO claimed that its November 2013 bill
from its power suppliers still stood at P22.64 billion. Together with other bill components, such as system loss
charge, value-added tax, and local franchise tax, this generation cost translates to a P4.15 per kWh-price increase
for 2200 kWh residential consumer.[4]

MERALCO added that the Guidelines for the Automatic Adjustment of Generation Rate and System Loss Rates
by Distribution Utilities ("AGRA Rules')[5] authorizes it to automatically reflect this P22.64 billion cost in the
December 2013 billing to its subscribers. However, instead of applying the automatic rate adjustment,
MERALCO proposed to mitigate the abrupt rate increase by (1) implementing a lower generation charge of P7.90
per kWh in the December 2013 billing instead of the calculated P9.107 per kWh and (2) deferring recovery of the
remaining P3 billion generation charge for the February 2014 billing, albeit with carrying costs as MERALCO
has to pay its power suppliersin full by December 2013.[6]

On December 6, 2013, House Resolution No. 588 was filed, calling for an investigation of MERALCO's
unprecedented power rate increase proposal.[ 7] The investigation was scheduled to begin on December 10, 2013.

On December 9, 2013, the Energy Regulatory Commission approved MERALCO's proposal for the staggered
collection of itsrate increase.[8] The Commission's |etter states:

The ERC therefore grants MERALCO the clearance it seeks to stagger implementation of its generation cost
recovery by way of an exception to the AGRA Rules. Accordingly, MERALCO is authorized to implement a
generation charge of P7.67/kWh in its December 2013 hilling and add its calculated generation charge for
February 2014 hilling the generation rate of P1.00/kWh. The balance on the deferred generation amount
without any carrying costs shall be included in MERALCO's generation charge for March 2014. Should
MERALCO seek to recover its carrying costs on the entire deferred amount, it shall file a formal application
for this.

The foregoing should not in any way be construed as a confirmation of MERAL CO's generation costs incurred
in November 2013, which shall remain subject of the confirmation and post-verification proceedings in
accordance with the applicable ERC resolution on the matter.[9]

This prompted the filing of Petitions with this Court.

On December 19, 2013, a Specia Civil Action for certiorari and prohibition[10] was filed by Bayan Muna
Representatives Neri Colmenares and Carlos Zarate, Gabriela Women's Party Representatives Luz llagan and
Emmi de Jesus, ACT Teachers Party-list Representative Antonio Tino, amd Kabataan Party-List Representative
Terry Ridon (collective referred to as Bayan Muna et al.), incumbent members of the House of Representatives
holding seats for their respective party-lists. They pray that (1) their petition be given due course; (2) atemporary
restraining order and/or preliminary injunction be issued to restrain respondents from implementing the rate hike
during the pendency of this case; (3) oral arguments be held so that the issues may be exhaustively threshed out;
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and (4) afinal order be issued declaring the Energy Regulatory Commission's provisional grant of rate increase as
null and void for lack of due process and declaring Sections 6 and 29 of the EPIRA as unconstitutional .[11]

A day later, a class suit[12] was filed by National Association of Electricity Consumers for Reforms
(NASECORE), Federation of Village Associations, and Federation of Las Pifias Homeowners Association
(collectively referred to as NASECORE et a.). They challenge the validity of MERALCO's automatic rate
adjustments in light of consumers' right to due process. They allege that the amendment to Section 4(e), Rule 111
of the implementing rules and regulations of the EPIRA Law dispenses with the publication requirement and
allows automatic rate adjustments by distribution utilities in recovering their generation costs.[13]

As such, NASECORE et a. pray that (1) atemporary restraining order or status quo ante order be issued ex-parte
immediately to enjoin respondents from implementing Resolution No. 10-01, Resolution 10-04, both series of
2004, and the December 9, 2013 letter of the Energy Regulatory Commission to MERALCO; (2) a writ of
prohibitory preliminary injunction be issued until the final disposition on the merits; (3) the writ of prohibitory
preliminary injunction be declared permanent; and (4) a decision be rendered finding that the Commission acted
with grave abuse of discretion. Consequently, they pray that the amendment to Section 4(e), Rule 3 of the
implementing rules and regulations of the EPIRA law be declared void.[14]

They also pray for an audit and subsequent refund of all power rate adjustments and increases automatically
collected or imposed by MERAL CO by virtue of the assailed issuances reckoned from 2004, and that a committee
headed by a Commission on Audit representative be created for this purpose. The aggregate amount of refund to
be detelmined by the committee is to be deposited in an escrow account, later to be distributed proportionally to
al class members.[15]

On December 23, 2013, this Court issued a temporary restraining order against MERALCO and the Energy
Regulatory Commission, effective immediately for a period of 60 days. Respondents were required to file their
comments by January 8, 2014 and the case was set for oral arguments on January 21, 2014.[16]

On January 8, 2014, MERALCO filed by registered mail a consolidated comment/opposition with
counter-petition, which prayed, among others, that the Philippine Electricity Market Corporation, National Grid
Corporation of the Philippines, and the generation companies it enumerated, be joined as parties-respondents in
this case. This counter-p-etition was later docketed as G.R. No. 210502.[17]

On January 9, 2014, Private Electric Power Operators Association (PEPOA) filed a Motion for Leave to Intervene
and Admit Its Comment-in--1ntervention.[ 18]

On the same day, this Court issued a Resolution,[19] noting the allegations made by the petitioners on the alleged
"collusion with vested oil interests in their profiteering activities,"[20] and that "a very high ceiling price was
revealed, at P62/kWh sold at the WESM, while normally the price is way below this on the average in the spot
market."[21] We thus resolved to order petitioners to amend their petitions to implead as necessary parties the
generation companies with power supply agreements with MERALCO per public records, as well as the
Philippine Electricity Market Corporation, the governance arm of the Wholesale Electricity Spot Market.[22]

On January 10, 2014, this Court acted on MERAL CO's consolidated Comment/Opposition with Counter-Petition
and resolved to treat it as in the nature of a third-party complaint. We granted the prayer to include the Philippine
Electricity Market Corporation, National Grid Corporation of the Philippines, and the generation companies it
enumerated as parties--respondents in this case.[23]

In compliance with the above Resolutions, the petitioners filed their respective amended Petitions to implead the
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additional respondents.

Ora arguments were held on January 21, 2014, February 4, 2014, and February 11, 2014. The National
Engineering Center, through Professor Rowaldo Del Mundo, and the University of the Philippines School of
Economics, through Dr. Maria Joy V. Abrenica, were appointed as amici curiae.[24]

On February 18, 2014, we extended the temporary restraining order for another 60 days and granted a temporary
restraining order for a similar period against the Philippine Electricity Market Corporation and the generation
companies specified by MERALCO in its urgent motion and manifestation.

The Energy Regulatory Commission filed a Manifestation and Motion dated March 6, 2014,[25] submitting a
copy of its Order dated March 3, 2014, the dispositive portion of which reads:

IN VIEW OF THE FOREGOING, given that prices in [Wholesale Electricity Spot Market] during the
November and December 2013 supply months could not qualify as reasonable, rational and competitive due to
the confluence of factors as pointed out above, and without prejudice to the results of the investigations into
the possible culpability of any or al of the market participants, the Commission, in the exercise of the police
power delegated to it by the State and for the general welfare of society, hereby VOIDS these Luzon
[Wholesale Electricity Spot Market] prices and declares the imposition of regulated pricesin lieu thereof.

The regulated prices shall be calculated based on the load weighted average of the ex-post nodal energy prices
and meter quantity of the same day same trading interval that have not been administered covering the period
December 26, 2012 to September 25, 2013, subject to the payment to the oil-based plants of additional
compensation to cover their full Fuel and Variable O&M Costs, if warranted, following the manner and
procedure for computing additional compensation under the Administered Price Determination Methodol ogy.

[Philippine Electricity Market Corporation] is hereby directed within seven (7) days from receipt hereof to
calculate these regulated prices and implement the same in the revised [Wholesale Electricity Spot Market]
bills of the concerned distribution utilities in Luzon for the November and December 2013 supply months for
their immediate settlement, except for MERALCO whose November 2013 [Wholesale Electricity Spot
Market] bill shall be maintained, unless otherwise ordered by the Commission, in compliance to the
Temporary Restraining Order issued by the Supreme Court in G.R. No. 21024[5] and G.R. No. 210255.

Within a period of no less than ninety (90) days from receipt of this Order, [Philippine Electricity Market
Corporation] is further directed to conduct an investigation on the possible breach of Must-Offer Rule pursuant
to Section 2.4 of the Protocol adopted in the Memorandum of Agreement between the Commission and
[Philippine Electricity Market Corporation] dated January 31, 2008. Thereafter, the result of the investigation
(Investigation Report) of the [Enforcement and Compliance Office] shall be submitted directly to the
Commission containing the recommended sanctions and penalties, as the case may be.

SO ORDERED.[26]

On March 18, 2014, this Court resolved to require al parties to comment on the Energy Regulatory Commission's
manifestation dated March 6, 2014 and order dated March 3, 2014 within 15 days from receipt of notice.[27]

For this Court's resolution are the following issues:
First, whether the remedy the petitioners availed of is proper;
Second, whether these cases and the issues they raise are justiciable;

Third, whether the Energy Regulatory Commission committed grave abuse of discretion in approving
MERALCO's December 5, 2013 request in that:
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- it violates petitioners' rights to due process of law;

- it violates its mandate under the Constitution and the EPIRA Law to protect the public from anti-competitive
practices and market abuse;

Fourth, whether the amendment to Section 4(e), Rule 3 of the Implementing Rules and Regulations of the EPIRA
Law, which allows automatic rate adjustments to recover generation costs, violates due process and the declared
policy of the EPIRA Law; corollarily, whether Resolution Nos. 10-01 and 10-04, both series of 2004, and the
December 9, 2013 letter of the Energy Regulatory Commission are valid;

Fifth, whether the automatic rate adjustments to recover generation costs amount to a surrender by the Energy
Regulatory Commission of its regulatory functionsin violation of Section 25 of the EPIRA Law;

Sixth, whether Sections 6 and 29 of the EPIRA Law are unconstitutional in declaring that (a) power generation
and supply are not public utilities and (b) their charges are beyond regulation by the Energy Regulatory
Commission;

Seventh, whether the temporary restraining order should be lifted; and
Finally, whether the petitioners are entitled to the reliefs sought.
The first two issues involve remedy, jurisdiction, and justiciability. The parties argued as follows:

Petitioners Bayan Muna, et a. argue that this Court has expanded judicial power to annul the challenged act of the
Energy Regulatory Commission done with grave abuse of discretion.[28]

They justify their direct resort to this Court as the Energy Regulatory Commission's regulatory authority is
national in scale, MERALCO's franchise affects over five million consumers, and the amount passed on to these
consumers over four monthsis at least P25.64 billion.[29]

As regards non-exhaustion of administrative remedies, petitioners contend that this issue was rendered moot when
the Energy Regulatory Commission submitted to this Court's jurisdiction during oral arguments.[30]

Moreover, they argue that exceptions to this rule are present, namely: the Energy Regulatory Commission's
provisional approval of MERALCO's request was patently illegal; judicial intervention was urgent as MERALCO
has started billing the rate hike; constitutionality questions were raised; Section 78 of the EPIRA gives this Court
the power to enjoin the implementation of EPIRA provisions; and the rate hike constitutes grave and irreparable
injury to the public.[31] An appea under Rule 43 was not available to petitioners, who were denied the
opportunity to participate in the proceedings when the Energy Regulatory Commission acted on MERALCO's
reguest letter within one working day.[32]

Petitioners Bayan Muna, et a. also raise their compliance with the requisites for judicial review.

First, the power rate hike to be included in the December 2013 to March 2014 MERALCO hillings is an actual
case or controversy.[33] The congtitutionality of Sections 6 and 9 of the EPIRA was also questioned as these
sections have emboldened the generation and supply sectors to manipulate the market to jack up power rates.[34]

Second, petitioners have legal standing as individua legislators, citizens, and persons with direct interest.[35]
They have persona and substantial interest in ensuring that MERALCO is complying with its duty to supply
electricity in the least cost manner.[36] Petitioners submit that an individual legislator is not confined within the
halls of Congress, and no law or rule removes their rights and duties as a citizen to seek judicial recourse.[37]

Third, petitioners raised the issues at the earliest opportunity. The assailed act of the Commission was by mere
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letter, and there was no "proceeding below."[38] Petitioners contend they had no opportunity to challenge
Sections 6 and 29 of the EPIRA Law until they learned of the simultaneous shutdowns and anomal ous "gaming."
These circumstances warrant the relaxation of the rule.[39]

Fourth, the constitutionality questions are the lis mota of the case as the rate hike is inextricably linked with how
the law treats some of itsindustry players.[40] Petitioners also raise transcendental public interest.[41]

Petitioners NASECORE, et a. in G.R. No. 210255 invoke Article VI, Section 5(1) of the Constitution as basis
for this Court to assume jurisdiction. They raise transcendental importance as basis for their direct resort with this
court.[42]

They filed their petition under Rule 65 as they are "questioning an act or omission resulting [in] regulatory failure
made by the public respondents in the exercise of their quasi-judicia function as the statute-mandated protectors
of the welfare of electricity consumers or subscribers."[43]

They add that they have exhausted administrative remedies when they wrote the Energy Regulatory Commission
a letter dated December 5, 2013, urging the it "to immediately direct MERALCO not to implement its reported
rate increase as this will be contrary to law." However, the Energy Regulatory Commission has not acted on this
|etter to date.[44]

On the other hand, private respondent MERALCO argues that the petitions should be dismissed for failure to
exhaust administrative remedies and for violation of the doctrine of primary jurisdiction. It claims that the Energy
Regulatory Commission has the power to grant petitioners prayers for injunction and refund of excessive
collections based on the EPIRA.[45] The petitions also raised factual issues, such as an alleged collusion to cause
price increase.[46] These issues are not proper subject of a petition under Rule 65 and should be remanded to the
Energy Regulatory Commission.[47]

Meanwhile, public respondents Energy Regulatory Commission and Department of Energy argue that the remedy
of certiorari isimproper. As such, the petitions should be dismissed outright as all elements of avalid petition for
certiorari are lacking.[48]

First, there was no act by any of the public respondents considered as done in exercise of their quasi-judicial
functions.[49] The Energy Regulatory Commission used its executive power to implement the AGRA rules when
it acted on MERALCO's December 5, 2013 L etter.[50]

Second, there was no grave abuse of discretion by the Energy Regulatory Commission when it allowed
MERALCO 'srequest for staggered collection of the November 2013 generation costs.[51]

Third, petitioners should not have filed directly with this Court as they had a plain, speedy, and adequate remedy
with the Energy Regulatory Commission pursuant to Section 4, Rule 5 of the Commission's Rules of Practice and
Procedure.[52]

Public respondents add that the petitions are premature for failure to exhaust administrative remedies. They claim
that the Energy Regulatory Commission has original and exclusive jurisdiction over al cases contesting rates
pursuant to Section 43(u) of the EPIRA Law.[53]

They likewise argued that there was also a violation of the doctrine of primary jurisdiction. The Energy
Regulatory Commission has the special competence on the technical factual matters involved in the issue of
automatically adjusted generation costs.[54] There are exceptions to this doctrine but none are present in this case.

Meanwhile, market operator Philippine Electricity Market Corporation argues that the petitions should be
dismissed for failure to exhaust administrative remedies, violation of the doctrine of primary jurisdiction, and
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failure to meet the requisites for judicial review.[55]

Philippine Electricity Market Corporation contends that it is the Energy Regulatory Commission that has original
and exclusive jurisdiction over all cases contesting rates under Section 43(u) of the EPIRA. The Energy
Regulatory Commission can also penalize anticompetitive practices and market power abuse under Section 43(k)
of the EPIRA.[56]

Philippine Electricity Mark.et Corporation emphasizes that this Court is not a trier of facts. It cannot enteliain
factual issues, such as the aleged collusion, price manipulation, and cross-ownership.[57] On the requisites for
judicia review, the constitutionality question is not the lis mota of the case.[58]

The generation companies with bilateral agreements with MERALCO similarly argue that certiorari is the wrong
remedy as certiorari only applies to judicia and quasi-judicia acts. They claim that the December 9, 2013 letter
was not a quasi-judicia act of the Energy Regulatory Commission.[59]

They add that petitioners have another plain, speedy, and adequate remedy in law. However, they faled to
exhaust the available administrative remedies with the Energy Regulatory Commission[60] and their Petitions
were filed in violation of the latter's exclusive and original ,[61] as well as primary jurisdiction.[62]

They similarly argue that the Petitions raised factual questions, such as price manipulation in the Wholesale
Electricity Spot Market, or collusion among power industry players.[63] These allegations are already subject of
the Energy Regulatory Commission's ongoing investigation on any possible abuse of market power by the trading
participants of Wholesale Electricity Spot Market.[64]

The generation companies a so raise absence of all requisites for judicial review. First, the attack on Section 29 of
the EPIRA is purely speculative as the supply sector was not even impleaded.[65] As regards Section 6 of the
EPIRA, petitioners claim that generation companies are not subject to regulation is baseless as they have not
shown that the two conditions for deregulation have been fulfilled.[66]

Second, petitioners do not have legal standing to question Sections 6 and 29 of the EPIRA as these provisions
apply to the contestable market, not the captive market, where petitioners belong.[67]

Third, the constitutional challenge is not the list mota of this case as the validity of the approval of Energy
Regulatory Commission of MERALCO's request may be resolved without ruling on these constitutionality
questions.[68]

They assert that the questions on the validity of certain provisions of the EPIRA and its implementing rules and
regulations were not raised at the earliest possible opportunity. The EPIRA has already been in effect for 13 years,
while the amendment to Section 4(e), Rule 111 of its implementing rules and regulations has already been in effect
for seven years.[69]

The generation companies also contend that the issues raised in the petitions are not justiciable.[70] The
constitutionality of Sections 6 and 29 of the EPIRA declaring the generation and supply sectors as not public
utilities is a political question.[71] The issue on the Energy Regulatory Commission's December 9, 2013 Letter
was rendered moot by its December 20, 2013 Letter, directing MERALCO to defer the imposition of further
adjustments.[72]

The generation companies that traded in the Wholesale Electricity Spot Market but have no bilateral contracts
with MERAL CO have the same position.

They emphasize that this Court is not a trier of facts,[73] and that certiorari and prohibition are not the proper

remedies in this case.[74] They add that this Court cannot resolve factual controversies with respect to the issues
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on collusion and the existence of a monopoly or oligopoly.[75]

SN Aboitiz Power argues that even if this Court has jurisdiction, monopolies and oligopolies per se are not
unconstitutional.[ 76] The regulation of industries that behave as monopolies and oligopoliesis beyond this Court's
jurisdiction, but rather, are part of legidlative prerogatives.[77]

Northern Renewables and 1590 Energy Corporation point out that the petitioners have remedies with respect to
the December 9, 2013 Letter and their choice not to avail of these remedies within the Energy Regulatory
Commission cannot be equated to a denial of due process.[78]

These generation companies also focus on the doctrine of primary jurisdiction.[79] It is the Energy Regulatory
Commission that has the special knowledge, experience, and services to resolve the factual controversies.[80]
They argue that the Energy Regulatory Commission is aready exercising its jurisdiction in relation to the
Malampaya shutdown and the price hike and conducting its investigation.[81] They raise exhaustion of
administrative remedies before the courts can intervene.[82]

The third issue pertains to an aleged grave abuse of discretion by the Energy Regulatory Commission in issuing
its December 9, 2013 L etter.

Petitioners Bayan Muna, et a. question the act of the Energy Regulatory Commission in approving the request
within one working day even with the unprecedented rate increase of P4.14 per kwWh.[83] Congress has even filed
abill to investigate the matter.[84] MERALCO's letter did not also include any document to support its claim.[85]
They also submit that the Energy Regulatory Commission should have treated MERALCO's letter as a waiver of
the automatic pass-on of charges under the amended Section 4(e), Rule Ill of the implementing rules and
regulations of the EPIRA Law, assuming the amendment is valid.[86]

Petitioners NASECORE, et al. focus on an alleged violation of the consumers' constitutional right to due process.
They submit that the Energy Regulatory Commission acted with grave abuse of discretion in allowing
MERALCO to automatically collect its November 2013 supply generation costs from its consumers without prior
publication.

Respondent MERALCO counters this, arguing the Commission did not violate petitioners right to due process
when it issued its December 9, 2013 Letter as it acted in accordance with the existing rules.[87] MERALCO
asserts it did not intend to "waive" its "right" to automatically pass the generation costs in its December 5, 2013
Letter, but only sought guidance from the Energy Regulatory Commission on a staggered collection.[88]
MERALCO submits that the inclusion of carrying costs did not except its request from the rules on automatic
adjustments.[89] In any case, the Commission's approval of a staggered collection benefits the consumers in
cushioning the rate increase. There were no indications of collusion in the market when MERALCO made its
reguest.[90]

Meanwhile, public respondents Energy Regulatory Commission and Department of Energy argue that the former
complied with its mandate to ensure distribution utilities supply electricity in the least cost manner. The
Commission claims it prescribes arate application process for each type of generation source, and these processes
involve compliance with the notice and hearing requirements under Section 4(e), Rule 111 of the implementing
rules and regulations of EPIRA.[91]

Public respondents add that the Energy Regulatory Commission's December 20, 2013 Order has modified the
December 9, 2013 Letter by directing "MERALCO to maintain its generation rate at P7.37 per kWh for the
affected billing periods until further notice and approval of its application for the recovery scheme."[92]

The Energy Regulatory Commission contends that there was no grave abuse of discretion on its part, much less a
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relinquishment of regulatory power.[93] It explains that it strictly complied with the notice, hearing, and
publication requirements in its review and evaluation of power supply agreements submitted for its approval.[94]
It was allegedly guided by the principle on "full recovery of prudent and reasonable economic costs' in rendering
its Order.[95]

Therma Mobile, Inc. and Therma Luzon, Inc. are generation companies with existing power supply agreements
with MERALCO. They argue that the December 9, 2013 Letter of the Energy Regulatory Commission was not
issued with grave abuse of discretion. Instead, the letter complied with the required approval by a sufficient
number of the Commission's members.[96] The act of the Energy Regulatory Commission was also based on
valid rules, such as the AGRA Rules and Section 4(e), Rule I1l, of the implementing rules and regulations of
EPIRA.[97] They add / that it is not grave abuse of discretion that the economists and engineers were not
consulted as the appointment of the Energy Regulatory Commission's members is enough assurance that they are
competent in the field.[98]

The fourth issue refers to the amendment of Section 4(e), Rule |11 of the implementing rules and regulations of
EPIRA and its effect on the right to due process.

Petitioners Bayan Muna et al. submit that the amendment violates the due process clause. They claim that
publication affords both sides an opportunity to explain, and this is the essence of due process.[99] Moreover,
rules and regulations must be germane to the purpose of the law they implement, and it is a state policy under
Section 2(c) of EPIRA to ensure transparency and reasonability of electricity prices.[100]

Petitioners NASECORE et al. submit that despite the amendment, publication of applications for rate adjustments
is indispensable. The constitutional right to due process is deemed written into every statute, contract, regulation,
or undertaking.[101] They also argue that the amendment violates the declared policy behind the EPIRA "to
ensure transparent and reasonable prices of electricity in a regime of free and fair competition and full public
accountability to achieve greater operational and economic efficient and enhance competitiveness of Philippine
products in the global market."[102] They add that the implementing rules and regulations cannot amend or
substitute the law itself. Thus, all subsequent issuances of the Energy Regulatory Commission pursuant to the
amendment are similarly void.[103]

Petitioners NASECORE et al. add that Section 5 of Republic Act No. 9209, MERALCO's mega franchise,
provides that the "rates charged by the grantee to the end-users shall be made public and transparent." Section 4 of
the law also provides that MERALCO "shall supply electricity to its captive market in the least cost manner" and
"shall not engage in any activity that will constitute an abuse of market power such as but not limited to, unfair
trade practices, monopolistic schemes and any other activities that will hinder competitiveness or business and
industries."[104]

Lastly, they also contend that MERALCO voluntarily waived the automatic nature of generation rate increases
when it requested Energy Regulatory Commission's permission for a staggered increase.[105] The least the
Energy Regulatory Commission could do was to direct MERALCO to publish its intended rate increase and set
the matter for hearing.[106] MERALCO's letter also includes a request for carrying costs, making publication and
hearing required.[107]

They explain that post-verification of rate adjustments cannot substitute the due process requirements of
publication and hearing. According to petitioners, post-verification is discretionary as the Energy Regulatory
Commission can opt not to conduct it.[108] Moreover, due process as a safeguard should be preventive rather
than remedial after the harm has been done.[109]

On the other hand, respondent MERALCO submits that the Department of Energy and the Energy Regulatory
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Commission complied with due process requirements when they promulgated the rules in the exercise of their
quasi-legidative functions.[110] It argues that petitioners NASECORE et a.'s reliance on the 2006 NASECORE
v. Energy Regulatory Commission[111] case is misplaced as Rule |11, Section 4(e) of the Implementing Rules and
Regulations of EPIRA had not yet been amended at that time.[112] This provision was amended so that electricity
demands are addressed real time.[113]

Public respondents Energy Regulatory Commission and Department of Energy argue that the automatic
adjustment of generation rates has legal basis and is consistent with Section 25 of the EPIRA.[114] They explain
that MERALCO's December 5, 2013 L etter was not an application for rate adjustment. It merely sought clearance
to implement a staggered collection of the November 2013 generation cost derived using the AGRA
mechanism.[115] Thus, the December 9, 2013 L etter of the Energy Regulatory Commission did not fix a rate nor
approve an adjusted generation cost. The AGRA Rules explicitly provides for automatic adjustment of generation
costs, without need of prior verification and confirmation by the Commission.[116] Rule Il1, Section 4(e) of the
Implementing Rules and Regulations of EPIRA on publication and hearing requirements does not apply.[117]

Public respondent Energy Regulatory Commission adds that it did not interpret MERALCO's invocation of the
AGRA rules exception clause[118] as a waiver of MERALCO's right to apply the automatic pass-through of
costs. MERALCO's request was to stagger the collection of November 2013 generation costs and not to be
prohibited from automatically passing it on to the end-users.[119]

It explains that the AGRA mechanism allows distribution utilities, such as MERALCO, to recover their actual
allowable purchased power costs. The Energy Regulatory Commission did not create this to favor some market
participant and prejudice end-users.[120] Its precursor, the Purchased Power Adjustment, has long been
recognized as valid in this jurisdiction.[121] The AGRA Rules also includes monthly reportorial requirements so
the Commission can monitor strict compliance with the rules and ensure that automatic adjustments are made for
cost recovery only.[122] Passed-on charges are also subject to a post-verification and confirmation process.[123]

Public respondents emphasize that there was no pronouncement in the 2006 NASECORE v. Energy Regulatory
Commission case that lack of publication isinvalid per se or violative of the due process clause.[124] The Energy
Regulatory Commission took its cue from the resolution of that case and amended Rule I11, Section 4(e) of the
Implementing Rules and Regulations of EPIRA to address the need for an effective and flexible rate adjustment
mechanism.[125] This amendment, which excludes the AGRA mechanism from publication and comment
requirements, underwent public consultation, deliberations, and approval by the Joint Congressional Power
Commission.[126]

In view of this amendment, there is no more impediment to the automatic monthly adjustment of generation rates
by distribution utilities. This allows distribution utilities to timely pay their suppliers and avoid carrying costs
ultimately passed on to the consumers.[127] It also avoids the logistical constraints of holding a hearing for every
application for cost recovery.[128] This amendment is in line with the EPIRA's policy for "affordability of
supply" and "greater operationa and economic efficiency."[129]

In any case, the distribution utilities' determination of the pass-through charges is till subject to reportorial
requirements and post--verification process by the Commission.[130] In fact, the application for approval of
power supply agreement between distribution utilities and generation companies, which provides for the
computation of generation cost payable, was also subjected to publication and notice requirements under Rule Il
Section 4(e) of the implementing rules and regulations of EPIRA.[131]

Market operator Philippine Electricity Market Corporation agrees that the Department of Energy has the power to
amend the implementing rules and regulations pursuant to Sections 37 and 77 of the EPIRA. It aso argues that the
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Energy Regulatory Commission followed the teachings in the 2006 NASECORE case when it drafted the 2009
AGRA rules[132]

The generation companies with existing power supply agreements with MERAL CO also contend that the relevant
rules allowing automatic generation rate adjustment do not violate due process.[133] The requirement for
publication and natice is only in the implementing rules and regulations of EPIRA, not the law itself.[134] Rule
I11, Section 4(e) of the implementing rules and regulations of EPIRA has been amended and now specifically
excludes automatic generation rate adjustments from publication requirements.[135] Therma Mobile, Inc. and
Therma Luzon, Inc. add that petitioners' collateral attack of these provisions should not be allowed.[136]

The generation companies that have no bilateral contract with MERALCO but traded in the Wholesale Electricity
Spot Market argue that the amendment, the AGRA Rules, and the Resolution Nos. 10-01 and 10-04, series of
2004 of the Energy Regulatory Commission were validly enacted under its mandate in the EPIRA.[137] Some
even argue that the AGRA Rules are beneficial to consumers because the delay in approving generating costs
makes it subject to carrying costs that will eventually be shouldered by the consumers.[138]

These generation companies believe that the invalidity of the Energy Regulatory Commission's issuances should
only affect the distribution utilities and not the generation companies.[139] Some believe that MERAL CO and the
Energy Regulatory Commission followed the rules and therefore did not violate the due process rights of
petitioners when the Commission issued its December 9, 2013 Letter.[140] They also believe that the approval of
MERALCO's request does not preclude the Commission from regulating anticompetitive practices and abuse of
market power.[141]

Intervenor PEPOA argues that the amendment of Section 4(e) Rule |11 of the implementing rules and regulations
of EPIRA was a valid expression of legidative intent.[142] It adds that petitioners argument of due process
violation is misleading. It explains that power supply agreements undergo a full-blown notice and hearing process
when they are submitted for approval.[143] Any uncontracted energy may be bought from the market, priced
through a methodology formulated by the Department of Energy, and approved by the Energy Regulatory
Commission in accordance with Section 30 of the EPIRA.[144] Automatic adjustments are also subject to a
periodic verification and confirmation process by the Commission. It adds that the Energy Regulatory
Commission issued Resolution No. 16, series of 2009, known as the Rules Governing the Automatic Cost
Adjustment and True-Up Mechanism and Corresponding Confirmation Process for Distribution Utilities. These
rules grant end-users arefund for over-recovery, and distribution utilities a collection of under-recovery.[145]

The fifth issue is on the alleged surrender of regulatory powers by the Energy Regulatory Commission.

Petitioners Bayan Muna, et al. contend that the Energy Regulatory Commission abandoned its duty under the
EPIRA to protect electricity consumers and penalize market power abuse and anticompetitive practices.[146]
Petitioners submit that "anticompetitive behavior" as used in the EPIRA includes "monopolies,” "combinations in
restraint of trade,” and "unfair competition® found in the Constitution and pena code.[147] The Energy
Regulatory Commission's Competition Rules and Complaint Procedures also mention tacit agreements and
collusion.[148]

They add that the Energy Regulatory Commission violated its mandate under the EPIRA to protect the public
from market power abuse and anti-competitive practices when it approved MERALCO's request despite clear
indications of irregularities, such as the simultaneous shutdowns, unprecedented rate hike, and the Department of
Energy's decision to investigate for suspected collusion and price manipulation.[149]

Petitioners NASECORE, et al. contend that the automatic rate adjustment amounts to a surrender by the Energy
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Regulatory Commission of its regulatory functions under Section 25 of the EPIRA law.[150] They argue it also
amounts to aviolation of the rule that delegated authority cannot be further delegated.[151]

MERALCO disagrees. It aleges that the AGRA Rules provides for post-verification of rate increases, and there
are remedies under the EPIRA in case of price manipulation and market abuses.[152]

Meanwhile, public respondents Energy Regulatory Commission and Department of Energy stand by the position
that the December 9, 2013 Letter did not render nugatory the Commission's investigation of any alleged collusion
or anticompetitive conduct by market participants.[153] Section 45 of the EPIRA grants the Commission
authority to penalize any market power abuse, and other corrective actions.[154] The Energy Regulatory
Commission did not surrender its investigative power, and allegations of regulatory failure are misplaced.[155]

The Energy Regulatory Commission adds that it conducted spot inspections of the power plants shortly after it
learned of the outages during the Malampaya shutdown. It also conducted ocular technical inspections of seven
power plants on December 12, 17, and 18 to verify the forced and scheduled outages.[156] Consequently, it
issued show cause orders to seven power plants for failure to comply with Item 12 of their Certificates of
Compliance on written disclosures to the Commission within three days on any event, resulting in a material
change affecting the company.[157]

Meanwhile, the Department of Energy conducted coordination meetings with the relevant government agencies
and industry participants to ensure electricity supply during the Maampaya shutdown.[158] On December 18,
2013, it wrote five power plants that went on forced outage during the Malampaya shutdown to submit incident
reports. These plants were reminded on their responsibility to immediately inform the Department of any
unexpected shutdown and their estimated resumption of operation.[159] They add that in case there is breach of
EPIRA provisions, the Energy Regulatory Commission will consider, among others, the state policy for quality,
reliability, security, and affordability of power supply in its re-computation of the generation rate.[ 160]

The generation companies with existing power supply agreements with MERALCO argue that their supply
agreements, which provide the formula for generation charges, are first approved by the Energy Regulatory
Commission.[161] The Rules Governing the Automatic Cost Adjustment and True-up Mechanisms and
Corresponding Confirmation Process for Distribution Utilities also provides for a verification process to avoid any
over or under recovery of charges.[162] Provisiona approval of pass-through generation charges also complies
with substantive due process as it is fair, reasonable, and just given the volatility of generation costs.[163] Thus,
the system of automatic rate adjustments to recover generation costs is not a surrender by the Energy Regulatory
Commission of its regulatory functions.[164]

Meanwhile, Intervenor PEPOA argues that the December 9, 2013 Letter of the Energy Regulatory Commission
qualified its alowance of MERALCO's request by stating that MERALCO's November 2013 generation costs
remain subject to confirmation and post-verification proceedings. Thus, there was no regulatory failure or grave
abuse of discretion on the part of the Energy Regulatory Commission.[165]

The Association also contends that the Energy Regulatory Commission is currently investigating any collusion or
price manipulation in the market. The Petitions with this Court are thus prematurely filed pending the outcome of
the Energy Regulatory Commission's fact-finding investigation.[ 166]

The sixth issue is on the constitutionality of Sections 6 and 29 of the EPIRA on public utilities.

Petitioners Bayan Muna, et al. argue that the deregulation of the generation and supply sectors prevents the State
from intervening when the common good requires, such as when intervention is pursuant to Article XI1, Section 6
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of the Constitution.[167] The State has no authority over these sectors in relation to the affordability and
reasonability of electricity prices.[168] Moreover, deregulation renders the State helpless with respect to
generation charges by the oligopolistic generation sector.[169]

They aso submit that it is a false notion that the public is not a direct client of these sectors. Their charges are
passed on to the public.[170] In any case, having a limited clientele does not exclude a business from the
definition of a common carrier.[171] Petitioners aso reiterate that North Negros Sugar Co. v. Hidalgo[172] held
that the issue of whether oneisa public utility isamatter of judicial determination.[173]

They add that the flawed legal structure of the power industry resulted in the high-power costs as the elements of
a perfect competition are not present.[174]

MERALCO counters that the constitutionality of Sections 6 and 29 of the EPIRA is a political question beyond
judicial review. It was neither raised at the earliest opportunity nor isit the lis mota of this case.[175] In any case,
these are constitutional and consistent with the State's policy of encouraging an open and competitive electricity
market.[176]

MERAL CO submits that generation companies are businesses imbued with public interest and are still subject to
the Energy Regulatory Commission's regulatory powers.[177] EPIRA's determination that generation companies
are not public utilities simply means that they are not subject to the constitutional restrictions on nationality and
the legidlative franchise requirement.[178]

Public respondents Energy Regulatory Commission and Department of Energy submit that a resolution on the
constitutionality of Sections 6 and 29 is unnecessary to dispose of the merits in this case. Even if these sections
are declared unconstitutional, this will not provide petitioners the primary reliefs sought.[179] In any case, the
legislative determination declaring that the generation and supply sectors are not public utilities involves a policy
direction. As such, it is not justiciable.[180]

According to public respondents, the claim that Sections 6 and 29 emboldened market manipulation and collusion
to jack up power rates does not justify judicial review. It is not the very lis mota of the case.[181] Moreover, the
Energy Regulatory Commission is the body mandated under the EPIRA to penalize market power abuse and
anti-competitive practices.[182] The constitutionality questions should have been filed with the lower courts
before judicial review was invoked.[183]

Public respondents also argue that the terms "generation company,” "power generation," "supply of electricity,"
and "supplier" as defined in the EPIRA could not be considered public utility operations.[184] These companies
do not serve an indefinite public, and they have discretion as to whom it will provide their services or
products.[185] The regulation of the generation companies and suppliers does not mean they are public
utilities.[186] The declaration in the EPIRA by Congress that these sectors are not public utilities is
constitutionally and jurisprudentially valid.[187] There is aso nothing in Section 13(6) of Commonwealth Act
No. 146 as amended, which defines "public service,” that explicitly declares generation companies and suppliers
as public utilities.[188]

Assuming these companies are included in Section 13(6) of Commonwealth Act No. 146, Congress has impliedly
repealed this provision insofar as power generation and supply companies.[189] This policy determination made
in the EPIRA is consistent with the State's goal in Article X1, Section 1 of the Constitution for a more equitable
distribution of opportunities for al sectors of the economy.[190]

Market operator Philippine Electricity Market Corporation similarly argues that the generation and supply sectors
are still subject to the regulatory powers of the Energy Regulatory Commission.[191] Thus, there is no basis to
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petitioners' theory that these sections emboldened the generation and supply sectors to manipulate the market and
collude to jack up the power rates. In any case, under the doctrine of separation of powers, the remedy if thereisa
defect in the system is not with the judicial department.[192]

The generation companies with power supply agreements with MERALCO aso stand by the constitutionality of
Sections 6 and 29 of the EPIRA. The declaration by Congress in Sections 6 and 29 that the generation and supply
sectors are not public utilities is a policy determination. It is outside the ambit of judicia review.[193] This
legislative declaration is consistent with jurisprudence on the definition of a public utility as these sectors do not
service the general public.[194] Nevertheless, the generation and supply sector are still businesses imbued with
public interest and sufficient regulatory mechanisms by the Commission were included in the EPIRA.[195]

Respondents First Gas, et a. add that Section 6 of the EPIRA is constitutional as it has avalid legislative purpose,
i.e., the need for a competitive and open market as realized from the experience of when the government had a
monopoly of power generation through the National Power Corporation.[196]

They emphasized that contrary to the requisites of what constitutes public utilities, they do not cater to the general
indefinite public but only to those who purchase power from them and that the general public has no legal right to
reguire the services of a particular generation company.[197]

They contend that there was no bar to the legislature's competence to determine what constitutes public
utilities.[198] They argue that the State has not abandoned its power to regulate generation companies as the
EPIRA is replete with regulatory mechanisms even if generation companies are not considered public
utilities.[199]

The generation companies with no bilateral contracts with MERALCO but traded in the Wholesale Electricity
Spot Market similarly argue that Sections 6 and 29 are constitutional .[200]

First, these sections cannot be subjected to judicial review because the requisites for judicial review have not been
met.[201]

Second, there is no constitutional provision that mandates the classification of generating companies as public
utilities.[202] The due process clause and the economic provisions in the constitution are likewise not
violated.[203] The economic provisions are not self-executing provisions and cannot be made a basis to declare a
law unconstitutional .[204]

Third, the classification of generation companies as public utilities is non sequitur to the regulation of electricity
prices.[205]

Fourth, the decision to consider generation companies as public utilities lies with the legislature.[ 206]

Fifth, even if the Congress decides that this is of policy concern, the classification of generation companies as
public utilitiesis a superfluity because there are business activities with public interests but are not public utilities.
This includes generation companies. Despite not being public utilities, they are nonethel ess subject to government
regulation.[207]

The generation sector is also not a public utility because it does not offer their goods to the general public. Rather,

they sell to the distribution utilities.[208]

Intervenor PEPOA submits that Section 29 of the EPIRA only applies to suppliers selling to the contestable
market[209] under the regime of retail competition and open access.[210] On the other hand, MERALCO collects
generation charges for its captive market. Petitioners do not represent the interests of the contestable market,
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otherwise they would have impleaded suppliers of the contestable market. Thus, petitioners do not have the legal
personality to question this provision.[211]

As regards Section 6 of the EPIRA, the Association argues that power generation is no longer a natural monopoly
and can be undertaken by more than one entity.[212] The energy sector was thus unbundied under the EPIRA.
The generation sector was declared open and competitive to keep pace with increasing demand. A requirement to
secure franchise would only create barriers to entry.[213] In any case, generation costs of distribution utilities to
their captive market is still subject to the regulation of the Energy Regulatory Commission. The deregulation of
the generation sector prices only applies to the contestable market. As the petitioners do not represent the interests
of the contestable market, they allegedly have no legal personality to question its constitutionality.[214]

The last two issues involve the temporary restraining order issued by this Court, and whether petitioners are
entitled to the reliefs prayed for.

Petitioners NASECORE, et al. submit that the illegal collection or imposition of the automatic rate adjustment by
MERALCO amounts to unjust enrichment. Consequently, amounts collected pursuant to the assailed Resolutions
of the Energy Regulatory Commission must be refunded, reckoned from 2004.[215] A committee headed by the
Commission on Audit may be created to conduct an audit for this purpose, and the amount of refund determined
by the committee may be deposited in an escrow fund.

On the doctrine of operative fact raised by some respondents, petitioners NASECORE et al. submit that this
doctrine does not apply. They cite Chavez v. Judicial Bar Council in that this doctrine is the exception rather than
the rule, being based on equitable and not on legal grounds.[216] MERALCO has a statutory obligation to verify
that the components of the retail rates are the least cost components, especially costs passed-on.[217] The
implementing rules and regulations of EPIRA and the AGRA Rules on automatic generation rate adjustments
cannot supplant or substitute the EPIRA and MERALCO's mega franchise.[218] MERALCO failed in its duty
and acted outside the bounds of fair play in imposing the rate increase to its captive market, thus, the doctrine of
operative fact cannot be applied.[219] Instead, Article 22 of the Civil Code on unjust enrichment applies.[220]

On the other hand, MERALCO argues that petitioners NASECORE et al.'s prayer for refund has no basis as
MERALCO collected these adjustments in accordance with valid laws and rules.[221] A refund would also be
contrary to the doctrine of operative fact.[222]

On the temporary restraining order issued, MERALCO submits that petitioners failed to establish the essential
requisites for its grant. Petitioners have no clear legal right to stop MERALCO's collection of the pass-through
charges.[223] Any injury it might suffer is quantifiable, and if proven, is fully compensable by refund. On the
other hand, it is MERALCO that will suffer irreparable damage if the temporary restraining order is not
lifted.[224]

Public respondents Energy Regulatory Commission and Department of Energy contend that petitioners are not
entitled to the reliefs sought as there was no grave abuse of discretion in the grant of MERALCO's request.[225]
Moreover, public respondents are conducting investigations. If there is any finding of collusion by power industry
players, the unjustified rate increase will not be passed on to the consumers.[226]

On petitioners NASECORE, et al.'s prayer for refund of all automatically adjusted generation costs collected since
2004, public respondents argue that petitioners should have contested these rates in an original petition with the
Commission pursuant to Rule 5, Section 4 of the Energy Regulatory Commission Rules of Practice and
Procedure. In any case, a refund would violate the doctrine of operative fact.[227] However, as regards the
temporary restraining order, public respondents submit that it is consistent with public interest that this is not
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lifted.[228]

Meanwhile, the generation companies with power supply agreements with MERALCO pray for the lifting of the
temporary restraining order. They similarly argue that petitioners failed to establish the requisites for its issuance,
such as a clear right that should be protected.[229] They submit that sustaining the injunctive relief is more
damaging to the public as the interest rates will ultimately be passed-on to them.[230] Power producers pressed by
financial constraints may also close, which is detrimental to national economy.[231]

Coal plant Quezon Power Phils. Ltd. Co. adds that should any provision of the EPIRA and its implementing rules
and regulations be invalidated, it should not be adversely affected as it "has aready provided electricity to
MERALCO and incurred the costs relative thereto.”[232] It asserted that MERALCO's obligation to its customers
is separate and distinct from its obligation to generation companies.[233] Under the operative fact doctrine,
generation companies should not be made to refund collections already been made.[234]

Lastly, the generation companies with no bilateral contracts with MERALCO but traded in the Wholesale
Electricity Spot Market emphasize that NASECORE's claim for refund should not be charged against them, as
pleaded by MERALCO. These generation companies believe the blame should not be shifted to them merely
because they traded in the Wholesale Electricity Spot Market.[235] They did not do anything illegal when they
sold electricity at the spot market, thus, they should not be held liable.[236] Uniquely, they do not have contracts
with MERALCO that make them solidarily liable for any refund that MERALCO might need to make.[237] They
also raise the doctrine of operative fact.[238]

Their greatest concern is the full payment for the electricity MERALCO obtained through the spot market. They
argue that they complied with the rules of the Wholesale Electricity Spot Market and applicable regulations at that
time. Hence, they should not be denied compensation for their services.[239] MERALCO's obligation to pay the
generation companies for the electricity supply obtained from the Wholesale Electricity Spot Market should
persist, despite MERALCO'sinability to collect from its consumers because it is a perfected contract of sale.[240]

They add that MERALCO's argument of unjust enrichment is incorrect as it has a duty to pay.[241]
Notwithstanding the temporary restraining order imposed against it, MERALCO should still pay them for the
electricity supplied.[242]

Trans-Asia Power Generation Corporation emphasizes that purchasing power from the Wholesale Electricity Spot
Market comes with attendant risks, and MERALCO should bear those business risks instead of passing off those
risks to the generation companies who participated in the spot market.[243]

Northern Renewables and 1590 Energy Corporation argue the business judgment rule in that the State should not
interfere with business judgments made by corporations. This includes decisions made by the participants in the
Wholesale Electricity Spot Market.[244]

All the generation companies with no bilateral contract with MERALCO but traded in the Wholesale Electricity
Spot Market pray for the lifting of the temporary restraining order as against their ability to collect payments
through the Wholesale Electricity Spot Market.[245]

Jurisdiction of this court is different from justiciability of the issues raised.

Jurisdiction refers to the constitutional or statutory competence of a court to hear and decide specific cases.
Absent this competence, any act of a court would be a legal nullity, and thus, unenforceable. The basis of the
court's jurisdiction can be the subject matter,[246] the type of action,[247] the parties, or the procedure or remedy
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involved.[248] Jurisdiction over the responding party needs to be acquired upon service of coercive process by the
court.[249]

Justiciability, on the other hand, results from the exercise of jurisdiction.

Even if acourt has jurisdiction to hear and decide a case, it may decline to do so for policy reasons. These reasons
may be derived from its reading of the role of courts in our constitutional order, such as the doctrine of
justiciability of constitutional issues. Others may refer to judicial policy, such as deference to the initial action of
administrative bodies or to the concept of alter egos of the executive. Other matters of justiciability refer to
procedural devices to make the administration of justice more efficient. This includes the doctrine of hierarchy of
courts when several courts have original but concurrent jurisdiction.

While jurisdiction is imperative, justiciability is not. In the same manner that judicial policy has been established,
precedents that sketch the exceptions exist.

These consolidated cases were commenced through petitions for certiorari and prohibition under Rule 65. These
are not Rule 43 or 45 petitions. None of the parties seek this Court's competence to set the amount of generating
costs to be paid by the consumer for the month of November 2013. Rather, al the petitions allege that the
respondents gravely abused their discretion in the manner they approved the rates, amounting to acts in excess of
jurisdiction.

Article VIII, Section 5 of the Consgtitution provides that this Court has the power to "[e]xercise origina
jurisdiction over cases affecting ambassadors, other public ministers and consuls, and over petitions for certiorari,
prohibition, mandamus, quo warranto, and habeas corpus.”

The grant of original jurisdiction cannot be removed by law[250] or by any rule of procedure. Since these are
Petitions for certiorari and/or prohibition, there is no doubt that this Court has jurisdiction.

Therefore, the doctrine of primary administrative jurisdiction does not apply. While it is true that Section 43(u) of
Republic Act No. 9136 gives the Energy Regulatory Commission original and exclusive jurisdiction over rate
contests, the question in this case is whether the Energy Regulatory Commission failed to do its job.

Section 43(u) of the EPIRA provides:

(u) The [Energy Regulatory Commission] shall have the original and exclusive jurisdiction over al cases
contesting rates, fees, fines and penalties imposed by the [Energy Regulatory Commission] in the exercise of
the abovementioned powers, functions and responsibilities and over all cases involving disputes between and
among participants or players in the energy sector.

All notices of hearings to be conducted by the [Energy Regulatory Commission] for the purpose of fixing rates
or fees shall be published at least twice for two successive weeks in two (2) newspapers of nationwide
circulation.[251]

This provision cannot be interpreted to exclude this Court from its constitutionally mandated original jurisdiction
over petitions for certiorari. This provision applies when the party contesting the rates does so on grounds other
than whether the Energy Regulatory Commission acted with grave abuse of discretion. Hence, it applies when a
consumer questions errors in the computation of transmission charges,[252] distribution wheeling charges,[253]
and retail rates.[254] Thisisimplied in Section 43(f) of the EPIRA:

(f) In the public interest, establish and enforce a methodology for setting transmission and distribution
wheeling rates and retail rates for the captive market of a distribution utility, taking into account all relevant
considerations, including efficiency or inefficiency of the regulated entities. (Emphasis supplied)
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The remedies provided under Section 43(u) of the EPIRA apply when there are errors in computation based on the
established methodologies of the Energy Regulatory Commission as stated in Section 43(f). The Energy
Regulatory Commission even provides for clear rules of procedure for application of general rates under Rule
20(A) of its Rules of Practice and Procedure, which allows for contestability from the consumers.[255] Individual
consumer complaints are covered by Rule 5, Section 4 and Rule 20(E) of the Energy Regulatory Commission's
Rules of Practice and Procedure. However, individual consumer complaints are not the same as a complaint over
adverse actions of energy sector participants and the Energy Regulatory Commission that affect the greater public.
Such actions might already involve grave abuse of discretion. The remedy to determine if such grave abuse of
discretion exists lies with this Court.

The doctrine of exhaustion of administrative remedies, on the other hand, goes into the justiciability of the issues.
Certiorari is a discretionary writ, along with it is this Court's choice as to when it will be more prudent to accord
deference to administrative agencies. This doctrine has settled exceptions, namely:

(@) where there is estoppel on the part of the party invoking the doctrine; (b) where the challenged
administrative act is patently illegal, amounting to lack of jurisdiction; (c) where there is unreasonable delay or
official inaction that will irretrievably prejudice the complainant; (d) where the amount involved is relatively
small so as to make the rule impractical and oppressive; (€) where the question involved is purely legal and
will ultimately have to be decided by the courts of justice; (f) wherejudicial intervention is urgent; (g) when its
application may cause great and irreparable damage; (h) where the controverted acts violate due process; (i)
when the issue of non-exhaustion of administrative remedies has been rendered moot; (j) when there is no
other plain, speedy and adequate remedy; (k) when strong public interest is involved; and, (1) in quo warranto
proceedings.[256] (Emphasis supplied, citations omitted).

The doctrine of exhaustion of administrative remedies does not apply as this case falls under exceptionsin (f), (g),
(h), (), and (k).

First, judicial intervention is urgent because petitioners sought a temporary restraining order.[257] It is prohibited
to enjoin the implementation of the EPIRA except by order of this Court, either by injunction or a restraining
order.[258] Under the law, petitioners can only seek injunctive relief from this Court, hence, judicia intervention
is necessary and indispensable.

In Aquino v. Luntok,[259] this Court ruled that the doctrine on exhaustion of administrative remedies does not
apply because a temporary restraining order and an injunction were involved. This Court ruled that "[w]hatever
circumstances warranted the grant of injunction in the court below would be no different than the circumstances
[that] created the urgency, and there can ordinarily be no better judge to determine the existence thereof than the
... court itself."[260]

Second, applying the doctrine on exhaustion of administrative remedies may cause great and irreparable damage
to the captive customers of MERALCO who will be forced to pay the November and December 2013 generation
charges. Even if it has been argued that the damage is capable of pecuniary estimation and, therefore could be
subject to a refund, many indigent Filipinos living in MERALCO's franchise area will be forced to pay their
extraordinarily high electricity bills. There will be opportunity costg[261] on top of the cost of paying the amount
on the hill. A higher-than-usual electricity bill could translate to some families choosing to forego their measly
savings, medical expenses, or even food on their table. Some will probably choose to forego electricity service
altogether. These combined opportunity costs for a significant portion of the Filipino population are incapable of
pecuniary estimation. By the time they have been refunded, these Filipinos would already be bankrupt, sick, or
malnourished. These irreparable damages could accompany the delay if this Court waits for administrative
remedies to be exhausted.
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Third, the controverted acts violated due process. When MERALCO and the Energy Regulatory Commission
deprived the consumers from participating in the concerns raised in MERALCO's December 5, 2013 Letter, they
violated due process under the EPIRA. Petitioners argued that the violation of their due process rights was part of
the grave abuse of discretion committed by respondents.

Fourth, there is no other plain, speedy, and adequate remedy. There is no other tribuna where petitioners could
raise grave abuse of discretion and seek an injunction against the Energy Regulatory Commission.

In a similar case,[262] an administrative agency officer's "utter disregard of the principle of due process’ made
this Court conclude that there was no longer a plain, speedy, or adequate remedy available despite the availability
of an appeal.[263] Thus, even if this Court presumes that there are other remedies available before the Energy
Regulatory Commission, such will not be plain, speedy, or adequate considering that the Energy Regulatory
Commission acted in disregard of the consumers right to due process under the EPIRA.

Finally, this Court can relax the doctrine on exhaustion of administrative remedies because strong public interest
isinvolved in this case.

MERALCO's franchise area covers the whole Metro Manila, as well as several cities and municipalities in the
provinces of Bulacan, Cavite, Rizal, Laguna, Quezon, and Pampanga.[264] It is so vast that it is often referred to
as a "mega franchise," covering approximately 4.6 million residential customers.[265] The building blocks of our
national economy, our industries, and businesses rely on the services that MERALCO provides, considering that a
majority of business headquarters and factories are located in these areas.

Clearly, the magnitude of MERALCO's franchise area approximates the strength of the public interest involved.
Consumers and business entities are always interested in the fluctuations of the price of electricity. They affect all
of us. This Court must address the issues of this case to serve this strong public interest.

Still on justiciability, respondents argued against petitioners' constitutional attack on Sections 6 and 29 of the
EPIRA.

Petitioners Bayan Muna, et al. question the constitutionality of Sections 6 and 29 of the EPIRA in declaring that
the generation and supply sectors are not public utilities, and that their charges are beyond the Energy Regulatory
Commission's regul ation.[266)]

As correctly pointed out by respondent-in-intervention PEPOA[267] and some generation companies,[268]
Section 29 of the EPIRA only appliesto electricity suppliers of the contestable market[269] under an open access
and retail competition regime:[270]

SECTION 29. Supply Sector. - The supply sector is a business affected with public interest. Except for
distribution utilities and electric cooperatives with respect to their existing franchise areas, all suppliers of
electricity to the contestable market shall require alicense from the [Energy Regulatory Commission].

For this purpose, the [Energy Regulatory Commission] shall promulgate rules and regulations prescribing the
qualifications of electricity suppliers which shall include, among other requirements, a demonstration of their
technical capability, financial capability, and creditworthiness: Provided, That the [Energy Regulatory
Commission] shall have authority to require electricity suppliers to furnish a bond or other evidence of the
ability of a supplier to withstand market disturbances or other events that may increase the cost of providing
service.

Any law to the contrary notwithstanding, supply of electricity to the contestable market shall not be considered
apublic utility operation. For this purpose, any person or entity which shall engage in the supply of electricity
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to the contestable market shall not be required to secure anational franchise.

The prices to be charged by suppliers for the supply of electricity to the contestable market shall not be subject
to regulation by the ERC.

Electricity suppliers shall be subject to the rules and regulations concerning abuse of market power,
cartelization, and other anti-competitive or discriminatory behavior to be promulgated by the [Energy
Regulatory Commission].

In its billings to end-users, every supplier shall identify and segregate the components of its supplier's charge,
as defined herein. (Emphasis supplied)

Since petitioner party-list representatives "are supposed to represent the marginalized sectors of the society, it is
obvious that they do not represent the contestable market."[271] They have no legal standing to assail the
consgtitutionality of Section 29 in this case, which involves MERAL CO's generation charges to its captive market.
The supply sector was not even impleaded as a party respondent.[272]

Petitioners even conceded lack of an actual case to assail the constitutionality of Section 29 of the EPIRA:
JUSTICE LEONEN:
Okay. Section 29 covers suppliers?
[REPRESENTATIVE] COLMENARES:
Yes, Your Honor
JUSTICE LEONEN:
Do you have an actual case?
[REPRESENTATIVE] COLMENARES:
No, Section 29?
JUSTICE LEONEN:
Yes.
[REPRESENTATIVE] COLMENARES:
No, Y our Honor.
JUSTICE LEONEN:
No. You are charging MERALCO, is MERAL CO asupplier under the definition of the EPIRA?
[REPRESENTATIVE] COLMENARES:
| don't think so, Y our Honor.
JUSTICE LEONEN:
So should we act on your pleathat Section 29 also be stricken down, there is no actual case?
[REPRESENTATIVE] COLMENARES:
Well, if it isapatently clear that Section 6 is unconstitutional...

JUSTICE LEONEN:
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But that is not the doctrine that we have enunciated that it must be justiciable, that it cannot be hypothetical
situation. Because come what may there may be a supplier out there under the definition in EPIRA which
might make a good argument that it should not also be a public utility.

[REPRESENTATIVE] COLMENARES:

Well, the supply sector | think will be, is constituted right now, Y our Honor, so we believe it's also timely for
the Court to rule on Section 29.

JUSTICE LEONEN:
Timely but not justiciable yet?
[REPRESENTATIVE] COLMENARES:

Well, that is our position, Your Honor, for that issue, Your Honor, but, of course, the Honorable Court can
decide.[273] (Emphasis supplied)

On the other hand, respondents counter that the constitutionality of Sections 6 and 29 involves a political question
beyond judicial review. It was not raised at the earliest opportunity and is not the lis mota of this case.[274]

Public respondents add that addressing the issue on the constitutionality of these EPIRA provisions is not
necessary to dispose this case on the merits, and it will not provide petitioners the primary reliefs they
sought.[275]

Respondents are correct.

It is not the whole Section 6 of the EPIRA that is under challenge but only the portion declaring the generation
sector as not public utilities.

Petitioners fear that this declaration removed the generation sector outside the ambit of state regulation is without
basis. They even conceded during oral arguments that several standards are found in Section 6, and in Energy
Regulatory Commission's approved rules and regulations governing the generation sector for being a business
affected with public interest:

JUSTICE LEONEN:

Have you studied the approvals of [Energy Regulatory Commission] of the bilateral contracts of MERALCQO?

[REPRESENTATIVE] COLMENARES:

| have not read a bilateral contract, Y ou Honor.

JUSTICE LEONEN:

Not one?

[REPRESENTATIVE] COLMENARES:

Not one, Your Honor. In fact, | thought for awhile that is avery difficult document to come around.[276)]
Asregards Section 6:

JUSTICE LEONEN:

Let'slook at Section 6 of the EPIRA law.

[REPRESENTATIVE] COLMENARES:
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Yes, Your Honor.

JUSTICE LEONEN:

Because you did flash it but | think you missed out on some of the other paragraphs of Section 6.
[REPRESENTATIVE] COLMENARES:

Yes, I'm not familiar, we are studying EPIRA like many of us but yes, Section 6 thus in fact mentioned that it
shall not be regulated, Y our Honor.

JUSTICE LEONEN:

Yes, It's a business affected with public interest therefore the kind of regulation that applies to it is different
from any ordinary business, like the fish ball vendor. But for a generation company therefore, |ets go to second
paragraph. It states that before it operates it must secure from the Energy Regulatory Commission a certificate
of compliance pursuant to the standards set forth in this Act. Would you know that this standard also include
many other rules and regulations that have been approved by the ERC? Is this not correct?

[REPRESENTATIVE] COLMENARES:

It's probably true, Y ou Honor.[277] (Emphasis supplied)

The Petitions docketed as G.R. Nos. 210245 and 210255 were filed as specia civil actions for certiorari and
prohibition under Rule 65. Petitioners allege grave abuse of discretion on the part of the Energy Regulatory
Commission in issuing its letter approving MERALCO's proposal for staggered collection of generation rate
increase to cover its November 2013 generation costs.

In MERALCO's December 5, 2013 Letter Request, it discussed that Article 111, Section 2 of the AGRA rules
alows it to automatically reflect in its customers December 2013 hbillings the full generation costs for the
November 2013 supply month calculated using the adjustment formula in the AGRA Rules. MERALCO
proposed to stagger its collection of this P4.15/kWh rate increase to mitigate its effects on the consumers, but that
it be alowed to recover carrying costs, which will result from its deferral of collecting the full amount.
MERALCO then invoked the exception clause of the AGRA Rules, which reads "[w]here good cause appears, the
[Energy Regulatory Commission] may allow an exception from any provisions of these Guidelines, if such
exception is found to be in the public interest and is not contrary to law or any other related rules and
regulations."[278]

A petition for certiorari is proper when "any tribunal, board[,] or officer exercising judicia or quasi-judicia
functions has acted without or in excess of its or his jurisdiction, or with grave abuse of discretion amounting to
lack or excess of jurisdiction, and there is no appeal, nor any plain, speedy, and adequate remedy in the ordinary
course of law."[279]

The specia civil action of prohibition, meanwhile, may be availed of when "the proceedings of any tribunal,
corporation, board, officer or person, whether exercising judicial, quasi-judicial[,] or ministeria functions, are
without or in excess of its or [their] jurisdiction, or with grave abuse of discretion amounting to lack or excess of
jurisdiction, and there is no appeal or any other plain, speedy, and adequate remedy in the ordinary course of
law."[280]
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Common for both remedies are the following requisites, namely: (1) the board was exercising quasi-judicial
functions; (2) its action or proceeding was done with grave abuse of discretion; and (3) there was no other plain,
speedy, and, adequate remedy.

Many administrative agencies are granted quasi-judicial power under their charters or statute. This refers to "the
power to hear and determine questions of fact to which the legidative policy is to apply and to decide in
accordance with the standards laid down by the law itself in enforcing and administering the same law."[281] In
the exercise of such function, administrative agencies must "investigate facts or ascertain the existence of facts,
hold hearings, weigh evidence, and draw conclusions from them as basis for their official action and exercise of
discretion in a judicia nature."[282] They need to hear both sides and consider all evidence presented before
making a determination on the factual questions raised, consistent with the requirements of due process.

The December 5, 2013 Letter of MERALCO proposed the imposition of carrying costs. This is not part of
generation rate adjustments subject of the AGRA Rules invoked by MERALCO, but a result of its proposal to
stagger the collection of the unprecedented generation rate hike it sought to impose on its captive market. This
letter triggered the Energy Regulatory Commission's quasi-judicial function to decide, with the governing laws as
guide, on whether these factual questions on staggered collection and carrying costs should be allowed.

The requirement that there be no other plain, speedy, and adequate remedly is related to the doctrine on exhaustion
of administrative remedies.

Preliminary resort to administrative processes available before filing a suit before our courts gives the
administrative body every opportunity to decide matters within its jurisdiction and correct any error it may have
made.[283] The failure to comply first with this requirement of undergoing the administrative grievance
machinery in place and completing all administrative redress available isfatal to alitigant's cause of action.[284]

This brings us to the last requisite on grave abuse of discretion. This Court has ruled that there is grave abuse of
discretion warranting the issuance of a writ when "respondent judge, tribunal[,] or board evaded a positive duty,
or virtually refused to perform the duty enjoined or to act in contemplation of law."[285] There is grave abuse of
discretion when acts are done "contrary to the Constitution, the law[,] or jurisprudence,” or when they are
executed in a capricious manner that amounts to lack of jurisdiction.[286]

In relation to administrative agencies, this Court has applied a deferential policy, such that findings of
administrative agencies are generally respected unless there was arbitrariness that amounted to a grave abuse of
discretion:

Time and again this Court has ruled that in reviewing administrative decisions, the findings of fact made
therein must be respected as long as they are supported by substantial evidence, even if not overwhelming or
preponderant; that it is not for the reviewing court to weigh the conflicting evidence, determine the credibility
of the witnesses or otherwise substitute its own judgment for that of the administrative agency on the
sufficiency of evidence; that the administrative decision in matters within the executive jurisdiction can only
be set aside on proof of grave abuse of discretion, fraud or error of law. Petitioner [Energy Regulatory Board)]
is in a better position to resolve petitioner Shell's application, being primarily the agency possessing the
necessary expertise on the matter. The power to determine whether the building of a gasoline retail outlet in a
trading area would benefit public interest and the oil industry lies with the [Energy Regulatory Board] not the
appellate courts.[287]

The determination of any grave abuse of discretion by a government instrumentality falls within this Court's
expanded power of judicial review. Thisis clear in the Constitution:

Judicial power includes the duty of the courts of justice to settle actual controversiesinvolving rights which are
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legally demandable and enforceable, and to determine whether or not there has been a grave abuse of
discretion amounting to lack or excess of jurisdiction on the part of any branch or instrumentality of the
Government.[288] (Emphasis supplied)

The Energy Regulatory Commission acted with grave abuse of discretion when it acted on and approved
MERALCO's December 5, 2013 Letter despite lack of notice to the public of such proposal.

MERALCO's December 5, 2013 Letter Request was approved by the Energy Regulatory Commission in its
December 9, 2013 Letter after only one working day. Aside from the fact that it was not published, the concerned
parties were neither notified of the generation rate increase and its circumstances, nor were they given the
opportunity to comment on the matter.

In the 2004 case of Freedom from Debt Coalition v. Energy Regulatory Commission,[289] this Court granted the
petition for certiorari, finding the Energy Regulatory Commission order that approved a P0.12/kWh generation
rate increase without complying with Rule 3, Section 4(€) of the EPIRA Implementing Rules and Regulations on
notice and publication requirements as a "blatant and inexcusable breach of the very rules which the [Energy
Regulatory Commission] is mandated to observe and implement.”[290]

An application for generation rate increase was also involved in the 2006 case of NASECORE v. Energy
Regulatory Commission,[291] where this Court similarly granted the petition for certiorari, prohibition, and
injunction.

In this case, the Energy Regulatory Commission approved a generation rate increase from P3.1886/kWh to
P3.3213/kWh even if MERALCO's amended application was not published, giving no opportunity for the
consumers to comment on the application. This Court discussed how "the basic postulate of due process ordains
that the consumers be notified of any application, and be apprised of its contents, that would result in
compounding their economic burden."[292]

However, as pointed out by respondents, the Department of Energy has already amended Rule 3, Section 4(e) of
the EPIRA Implementing Rules and Regulations in 2007. The amended provision has excluded certain rate
adjustments from its coverage:

This section 4(e) shall not apply to Generation Rate Adjustment Mechanism (GRAM), Incremental Currency
Exchange Recovery Adjustment (ICERA), Transmission Rate Adjustment Mechanism, Transmission True-up
Mechanism, System Loss Rate Adjustment Mechanism, Lifeline Rate Recovery Mechanism, Cross-Subsidy
Mechanism, Local Franchise Tax Recovery Mechanism, Business Tax Recovery Mechanism, Automatic
Generation Rate Adjustment Mechanism, VAT Recovery Mechanism, Incremental Generation Cost
Adjustment Mechanism, and Recovery of Deferred Accounting Adjustment for Fuel Cost and Power Producers
by NPC and NPC-SPUG, Provided that, such adjustments shall be subject to subsequent verification by the
[Energy Regulatory Commission] to avoid over/under recovery of charges. (Emphasis supplied)

NASECORE and its co-petitioners argue that despite the amendment, the publication of applications for
generation rate adjustments is indispensable.[293] They submit that "the amendment made is per se illegal for
being violative of the intendments, provisiond],] and the declared State Policy behind the EPIRA."[294]

On the other hand, public respondents contend that the notice requirements under Rule 3, Section 4(e) of the
EPIRA Implementing Rules and Regulations do not apply to MERALCO's December 5, 2013 Letter, which was
not arate adjustment application but a "mere request for a staggered implementation of its automatically adjusted
generation cost[.]"[295] Moreover, this provision of the EPIRA Implementing Rules and Regulations was validly
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amended to exclude the AGRA mechanism, among others, from publication and hearing requirements.[296]

Respondent-in-intervention PEPOA added that with 140 distribution utilities in the Philippines, each with
generation costs varying from month to month, "[i]t will be physically impossible for the [Energy Regulatory
Commission] to hear all the applications for the approval of the generation costs of these distribution utilities on a
monthly basis and subjecting each of them to a full-blown notice and hearing[.]"[297]

The amendment of Rule 3, Section 4(e) of the EPIRA Implementing Rules and Regulations was a policy decision
made by the Department of Energy within the ambit of its functions. In any case, the legality and constitutionality
of this amendment cannot be collaterally attacked in these consolidated petitions.[298] Since no direct proceeding
has been filed questioning the validity of this amendment, the presumption on the validity of laws must
stand.[299]

| disagree, however, with the assertion that the general rule for notice requirements under Rule 3, Section 4(e) of
the EPIRA Implementing Rules and Regulations does not apply in this case. The December 5, 2013 Letter of
MERALCO should have been made public.

The AGRA Rulesinvoked by MERALCO in its December 5, 2013 L etter provides for the adjustment formula for
generation rate.[300] Carrying costs is not a factor included in the formula to compute the generation rate. It was
only mentioned in the formula once, under the definition of Other Generation Rate Adjustments, in that "[t]he
[Other Generation Rate Adjustments] shall not be subject to any carrying charge.”

MERALCO's December 5, 2013 Letter proposed to collect carrying costs as a result of its proposal to stagger the
collection of its generation rate increase for the November 2013 supply month. It even invoked the exception
clause of the AGRA Rules.

This should have alerted the Energy Regulatory Commission that what was involved was not a simple automatic
generation rate adjustment. Additional costs were being proposed outside of the adjusted generation rates
contemplated under the AGRA Rules.

Effectively, this may be considered as a rate application, or at the very least, an application "for any relief
affecting the consumers’ under Rule 3, Section 4(e) of the EPIRA Implementing Rules and Regulations, which
reguires compliance with the publication and hearing requirements:

SECTION 4. Responsihilities of the [Energy Regulatory Commission].

(e) Any application or petition for rate adjustment or for any relief affecting the consumers must be verified,
and accompanied with an acknowledgment of receipt of a copy thereof by the LGU Legidative Body of the
locality where the applicant or petitioner principally operates together with the certification of the notice of
publication thereof in a newspaper of general circulation in the same locality. (Emphasis supplied)

Notice to the public of MERALCO's December 5, 2013 Letter proposal is a statutory right, clearly provided in
Rule 3, Section 4(e) of the EPIRA Implementing Rules and Regulations.

Notice to the public is also consistent with the EPIRA provisions on transparency of prices:

SECTION 2. Declaration of Palicy. - It is hereby declared the policy of the State:

(c) To ensure transparent and reasonable prices of electricity in a regime of free and fair competition and full
public accountability to achieve greater operational and economic efficiency and enhance the competitiveness
of Philippine productsin the global market;
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SECTION 43. Functions of the [Energy Regulatory Commission]. - The [Energy Regulatory Commission]
shall promote competition, encourage market development, ensure customer choice and penalize abuse of
market power in the restructured electricity industry. In appropriate cases, the [Energy Regulatory
Commission] is authorized to issue cease and desist order after due notice and hearing. Towards this end, it
shall be responsible for the following key functions in the restructured industry:

(o) Monitor the activities in the generation and supply of the electric power industry with the end in view of
promoting free market competition and ensuring that the allocation or pass through of bulk purchase cost by
distributors is transparent, non-discriminatory and that any existing subsidies shall be divided pro-rata among
all retail suppliers;[301] (Emphasis supplied)

The magjority, through Justice Alfredo Benjamin S. Caguioa, maintained that the rate hike sought by MERALCO's
being exempt from verification, notice, publication, and hearing requirements is demonstrated by how, in its
December 9, 2013 Letter, "the [Energy Regulatory Commission] was clear in its directive that MERALCO should
apply separately for its recovery of carrying costs."[302] It added that "this was a correct response as the
computation of the Generation Rate under the AGRA Mechanism does not include carrying costs."[303]

The majority's assertion, unfortunately, conflates causes with effects. The Energy Regulatory Commission's
ensuing and subsequent denial of whatever attached items MERALCO sought the Energy Regulatory
Commission to approve does not alter the original nature of MERALCO's plea for relief. Precisely, this shows
that MERAL CO simultaneously sought something beyond perfunctory rate adjustment - that it was applying for a
relief that would have affected consumers beyond bare rate adjustment.

The staggered scheme demonstrates this as well; it shows complexity beyond otherwise routine adjustment. It
cannot be conclusive, as the majority maintained, that the Energy Regulatory Commission correctly approved
staggered recovery. Otherwise, the generation rate would have been applied as a whole, thereby causing greater
prejudice to consumers.[304] It is presumptuous to peremptorily believe that MERALCO's proposition- to the
exclusion of other options-was the best option. The danger of believing MERALCO's representations as
ineluctably optimum is precisely the reason why the opportunity to hear from others, as would be facilitated by
notice and hearing, isvital.

MERALCO's inability to avail of such additional relief does not alter the fact that beyond an automatic rate
adjustment, it proposed a staggered scheme integral to the recovery of carrying costs. Such recovery was
elemental to MERALCO's proposed design as, precisely, it was a consequence of what it asserted to be the
deferred recovery of P3 billion. Whatever the Energy Regulatory Commission’'s eventual action, it remains that
MERALCO did not merely seek aplain rate adjustment.

What should contral is the character of the relief sought, not the subsequent regulatory action. The former is the
cause, the latter is merely its offshoot. Whichever way the Energy Regulatory Commission ruled on MERALCO's
application did not alter the nature of that application when MERALCO first brought it before the Energy
Regulatory Commission.

Ultimately, as noted by Justice Amy C. Lazaro-Javier, the fatal flaw is less in the outcome of the Energy
Regulatory Commission's actions, but more in the manner by which it reached that outcome. Thus, "[t]ainted as
the process was, the outcome must also be set aside."[305] The sheer speed at which the Energy Regulatory
Commission moved in favor of MERALCO's plea demonstrates an abject inability to act in keeping with its
mandate, the imperative of public interest, and the vast competencies vested in it. The sorely haphazard manner
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by which it discharged its function-if it can ever truly be spoken of as a "discharge" of its function-indicates
"evasion of positive duty or ... virtual refusal to perform the duty enjoined by ... law."[306] It is this instance of
grave abuse of discretion that this Court should invalidate.

v

The circumstances surrounding the Energy Regulatory Commission's approval of MERALCO's December 5,
2013 Letter further demonstrate how the Energy Regulatory Commission acted with grave abuse of discretion.

First, al parties admit that the November 2013 generation charge was the highest recorded increase. MERALCO
stated in its December 5, 2013 Letter to the Energy Regulatory Commission that "it is cognizant of the financial
burden such rate spike will place on its customers" and that the increase of P4.15 per kwh is due to an "abrupt
increase in generation cost."[307] The generation charge was the highest recorded increase since the EPIRA was
passed in 2001. Data available from 2008 to 2013 show this clearly:[308]

Billing Month
Generation Charge
Price Increase or (Decrease)
Rate of Change of the Price
2008

January

P4.4275

-5%

February

P4.1946

P(0.23)

March

P4.3885

P0.19

5%

April

P4.9073

P0.52

12%

May

P4.8754

P(0.03)
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-1%

June
P4.4520
P(0.42)
-9%

July
P4.4112
P(0.04)
-1%
August
P4.4300
P0.02

0%
September
P4.4174
P(0.01)
0%
October
P4.7319
P0.31

7%
November
P5.0323
P0.30

6%
December
P4.5793
P(0.45)
-9%

2009

January
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P4.5007
P(0.08)
-2%
February
P4.4503
P(0.05)
-1%
March
P4.4750
P0.02
1%
April
P5.0205
P0.55
12%
May
P4.4235
P(0.60)
-12%
June
P4.2583
P(0.17)
-4%
July
P4.2620
P0.00
0%
August
P4.0986
P(0.16)

4%

© 2026 batas.org - Philippine Bar Review & Law-School Companion Page 52 of 117
Turn this case into an audio lecture - facts, issues, ruling and doctrine - at batas.org



BATAS.org - Philippine Law Library G.R. No. 210245. August 03, 2021

September
P4.0166
P(0.08)
-2%
October
P3.9011
P(0.12)
-3%
November
P4.2286
P0.33

8%
December
P4.2029
P(0.03)
-1%

2010
January
P3.9175
P(0.29)
-71%
February
P4.9303
P1.01
26%
March
P5,8417
P0.91
18%

April

P6,7699
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P0.93
16%
May
P5.5123
P(1.26)
-19%
June
P5.5967
P0.08
2%

July
P5.6546
P0.06
1%
August
P6.0962
P0.44
8%
September
P5.4119
P(0.68)
-11%
October
P4.3140
P(1.10)
-10%
November
P5.2940
P0.98
23%

December
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P4.9781
P(0.32)
-6%
2011
January
P4.7439
P(0.23)
-5%
February
P4.8623
P0.12
2%
March
P4.8461
P(0.02)
0%
April
P5.0474
P0.20
4%
May
P5.0161
P(0.03)
-1%
June
P5.5265
P0.51
10%
July
P5.2871

P(0.24)
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-4%
August
P5.3721
P0.09

2%
September
P5.2051
P(0.17)
-3%
October
P5.3470
P(0.14)
3%
November
P5.7881
P0.44

8%
December
P5.5145
P(0.27)
-5%

2012
January
P5.4643
P(0.05)
-1%
February
P5.5774
P0.11

2%

March
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P5.3348
P(0.24)
-4%
April
P5.6621
P0.33
6%
May
P5.5983
P(0.06)
-1%
June
P6.1375
P0.54
10%
July
P6.4549
P0.32
5%
August
P6.7397
P0.28
4%
September
P5.3965
P(1.34)
-20%
October
P5.4979
P0.10

2%
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November
P5.6311
P0.13
2%
December
P5.4817
P(0.15)
-3%
2013
January
P5.7910
P0.31
6%
February
P5.2414
P(0.55)
-9%
March
P5.1865
P(0.05)
-1%
April
P5.3873
P0.20
4%

May
P5.4704
P0.08
2%

June

P5.6580
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P0.19

3%

July
P5.3269
P(0.33)
-6%
August
P5.0479
P(0.28)
-5%
September
P5.1747
P0.13

3%
October
P4.6832
P(0.49)
-9%
November
P5.6673
P0.98
21%
December
P9.1070
P3.44
61%

As seen in the table above, there was a 61% increase for the December 2013 billing month, which reflects
generation rates in November 2013. MERALCO must have recognized that the rate of the increase for its
November 2013 generation charge was extraordinary and unprecedented. Otherwise, it would not have taken the
course of action suggested in its December 5, 2013 Letter to the Energy Regulatory Commission. MERALCO
would have just charged its consumers through the operation of the AGRA. However, it knew that its consumers
would react, hence, the December 5, 2013 L etter.

As a regulator, the Energy Regulatory Commission should have been concerned with this increase stated in
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MERALCO's letter as it was unprecedented, and a great matter of concern. It should have initiated investigations
even prior to the Joint Congressional Committee. The mention of such high increase by MERALCO should have
triggered the Energy Regulatory Commission to make relevant inquiries to protect the public. The Energy
Regulatory Commission does not need a complaint from a concerned citizen or for the rates to be charged against
the consumers before it could act. It has an array of regulatory powers stated under EPIRA that it could have used
to investigate and mitigate the price increase.

Broad policy declarations in the EPIRA require the State to “ensure transparent and reasonable prices of
electricity in aregime of free and fair competition and full public accountability to achieve greater operational and
economic efficiency and enhance the competitiveness of Philippine productsin the global market."[309] The State
is also required to "establish a strong and purely independent regulatory body and system to ensure consumer
protection and enhance the competitive operation of the electricity market."[310]

Section 25 of the EPIRA states that "retail rates charged by distribution utilities for the supply of electricity in the
captive market shall be subject to the regulation by the [Energy Regulatory Commission.]"

Under Section 43(f) of the EPIRA, one of the Commission's key functionsisto "[i]n the public interest, establish
and enforce a methodology for setting... retail rates for the captive market of a distribution utility... The
rate-setting methodol ogy so adopted and applied must ensure a reasonable price of electricity.”

Moreover, Section 43(k) of the EPIRA mandates the Commission to "“[m]onitor and take measures in accordance
with this Act to penalize abuse of mark.et power, cartelization, and anti-competitive or discriminatory behavior by
any electric power industry participant.” Related to this is Section 43(0), which directs it to "[m]onitor the
activities in the generation... of the electric power industry with the end in view of promoting free market
competition and ensuring that the allocation or pass through of bulk purchase cost by distributors is transparent,
non-discriminatory|[.]"

Section 6 of the EPIRA alows the Energy Regulatory Commission to require generation companies to submit
their financial statements to determine the existence of market power abuse or anticompetitive behavior.

An unprecedented generation price increase should have summoned the use of any of these functions of the
Energy Regulatory Commission as price is a primary signal of market conditions.[311] There are severa
possibilities for an unprecedented price increase. It could have been caused by a single or a combination of these
possibilities. The Energy Regulatory Commission cannot rely on a single party's assertion of the possible cause of
such an exorbitant price increase. It has the power to initiate its investigation motu proprio. The investigative
power vested in it through EPIRA[312] is broad enough to cover the situation.

In this case, the Energy Regulatory Commission only relied on MERALCO's blatant assertion that it was the
Malampaya shutdown and the forced outages that caused the price increase. It repeated its folly in Freedom from
Debt Coadlition v. Energy Regulatory Commission,[313] wherein it merely relied on the assertions of MERALCO
in its application of rate increase.

In Freedom from Debt Coadlition, the Energy Regulatory Commission issued a provisiona authority for rate
increase without taking the oppositions into consideration. This Court ruled that this was tantamount to grave
abuse of discretion. The requirement to consider other parties in a provisional approval will "address the right of
the consuming public to due process and at the same advance the cause of people empowerment which is also a
policy goal of the EPIRA aong with consumer protection."[314]

Even beyond procedural niceties, the Energy Regulatory Commission has the power to inquire into the price
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increase motu proprio. After the December 5, 2013 Letter, it did not even question what caused an increase
beyond MERALCO's projections made in October 2013. In a letter, MERALCO clearly stated that it only
expected a generation charge of P7.86 per kwh for November 2013. That was aready MERALCO's projected
generation charge, considering all the circumstances that they alleged will cause the price increase. Instead of
P7.86 per kwh, the final generation charge based on the billings stood at P9.107 per kwh. It should have been the
Energy Regulatory Commission's function to raise the question on why it was P9.107 and not P7.86. Instead of
asking this question and pushing an investigation on this matter, the Commission immediately approved
MERALCO's request.

It is clear from the text of the EPIRA that the Energy Regulatory Commission should be guided by public interest.
The public would have been interested in raising the proper questions with respect to retail rates of electricity. It is
the Energy Regulatory Commission's role to know the industry benchmark in terms of the rate of increase in
generation charges and detect anomalies when the rate of increase is an outlier. Only the Commission could set an
industry benchmark. As an administrative agency, it was created to understand the multifarious and complex
issues that the legislature cannot anticipate when they craft laws.

Aside from how the unprecedented increase in generation rates did not rouse the Energy Regulatory
Commission's suspicion, the Commission even approved MERALCO's request with considerable speed of one
working day. MERALCO's December 5, 2013 Letter was received by the Docket/Records Section of the
Commission on the same date, a Thursday, at 11:05 am.[315]

On December 9, 2013, Monday, MERALCO orally presented before the Energy Regulatory Commission its
proposed cost recovery deferment. On the same day, the Energy Regulatory Commission issued a letter
"[granting] MERALCO the clearance it seeks to stagger implementation of its generation cost recovery[.]"[316]
The letter was signed by the Commission's chairperson, Zenaida G. Cruz-Ducut, and two of its commissioners,
namely, Alfredo J. Non and Josefina Patricia A. Magpale--Asirit.

This means that from the time the request was received, assuming that the commissioners took cognizance of such
reguest at the receiving time stamp of 11:05 a.m. on Thursday, the Commission only took approximately two and
ahalf daysto arrive at a decision granting the request.

The Energy Regulatory Commission's decision to clear MERALCO of its request seems to be based solely on the
December 5, 2013 Letter and the presentation of MERALCO on December 9, 2013. The presentation of
MERALCO to the Commission "suggested two other options,”[317] aside from the suggestion of MERALCO in
its letter. The Energy Regulatory Commission's letter suggests that it tied itself to the three options MERALCO
gave them:

- Option 1: MERALCO will: "1) collect a generation charge of P7.90 per kwh in its December 2013 billing to
its customers; and 2) defer to February 2014 the recovery of PhP3 Billion, representing a portion of the
generation costs for the supply month of November 2013 not passed to customers in December 2013, subject
to inclusion of the appropriate carrying charge."[318]

- Option 2: MERALCO will "[cap] the generation charge for the December billing at PhP7.67/kWh and
[implement] the deferred cost recovery in the February 2014 billing[.]"[319]

- Option 3: MERALCO will "[cap] the generation charge for the December billing at PhP7.67/kWh and
[implement] the deferred cost recovery in the x x x February and March 2014 hillings."[320]

Nothing in the December 9, 2013 Letter of the Energy Regulatory Commission suggests that it considered other
views on the matter. The evaluative process and legal bases cannot be extracted either. The premises laid by
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MERALCO in its December 5, 2013 Letter and its presentation were accepted by the Commission, hook, line, and
sinker.

For example, in the letter of MERALCO, it stated that "[w]hile MERALCO is prepared to reflect the true cost of
generation. . . it is cognizant of the financial burden such rate spike will place on its customers during this
Christmas season and considering farther that the prices of basic commodities have aready registered substantial
increases."[321] This was echoed in the Energy Regulatory Commission's letter when it stated that it is
"well-aware of the huge impact that MERALCO's generation charge adjustment will have on the retail ratesto its
customers. Given that there are also reported increases in the prices of other commoditieq].]"[322] It can be seen
by the similarity in the flow of thought and language in both letters that the Energy Regulatory Commission only
considered MERALCO's side on this matter. Despite recognizing that consumers will be affected, the
Commission still rendered a decision without even considering the consumers opinion on the matter.

The December 5, 2013 Letter of MERALCO required an evaluative process. It was not a ministerial duty for the
Energy Regulatory Commission to grant or deny MERALCO's request. Its duty in this case is quasi-judicial.
Hence, it "involves (a) taking and evaluation of evidence; (b) determining facts based upon the evidence
presented; and (c) rendering an order or decision supported by the facts proved."[323]

Beyond its quasi-judicial function, the Energy Regulatory Commission also had the mandate to investigate. Such
power to inquire and investigate complements its adjudicatory function. In the case of Secretary of Justice v.
Lantion,[324] this Court had the opportunity to tackle the interrelationship between the quasi-judicial functions
and investigatory power of administrative agencies:

Inquisitorial power, which is also known as examining or investigatory power, is one of the determinative
powers of an administrative body which better enables it to exercise its quasi-judicia authority[.] This power
alows the administrative body to inspect the records and premises, and investigate the activities, of persons or
entities coming under its jurisdiction[,] or to require disclosure of information by means of accounts, records,
reports, testimony of witnesses, production of documents or otherwise[.]

The power of investigation consists in gathering, organizing, and analyzing evidence, which is a useful aid or
tool in an administrative agency's performance of its rule-making or quasi-judicial functions. Notably,
investigation is indispensable to prosecution.[325] (Citations omitted)

Considering that the request of MERALCO would affect consumers, a party with relatively conflicting interests, it
was the duty of the Energy Regulatory Commission to use its quasi-judicial function to involve the consumers. At
the same time, it should have used its investigatory powers to ensure that the bases for MERALCO's request were
not plagued with infirmities.

Administrative proceedings, despite being characterized as "quasi--judicial," are not as technical as proceedings
in court. In the case of Ang Tibay v. The Court of Industria Relations,[326] this Court defined guidelines for
proceedings in administrative bodies. The case involved the Court of Industrial Relations, characterized by this
Court as "more an administrative board than a part of the integrated judicial system[.]"[327] This Court devised
the "cardinal primary rights which must be respected”[328] for due process in administrative proceedings. These
are:

(1) Thefirst of these rights is the right to a hearing, which includes the right of the party interested or affected
to present his own case and submit evidence in support thereof].]

(2) Not only must the party be given an opportunity to present his case and to adduce evidence tending to
establish the rights which he asserts but the tribunal must consider the evidence presented|.]
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(3) "While the duty to deliberate does not impose the obligation to decide right, it doesimply a necessity which
cannot be disregarded, namely, that of having something to support its decision. A decision with absolutely
nothing to support it is anullity, a place when directly attached [.]"

(4) Not only must there be some evidence to support a finding or conclusion... but the evidence must be
"substantial[.]"

(5) The decision must be rendered on the evidence presented at the hearing, or at least contained in the record
and disclosed to the parties affected....

(6) The [administrative body] or any of its judges [or decision--makers], therefore, must act on its or his own
independent consideration of the law and facts of the controversy, and not simply accept the views of a
subordinate in arriving at adecision....

(7) The [administrative body] should, in &l controversial questions, render its decision in such a manner that
the parties to the proceeding can know the various issues involved, and the reasons for the decisions rendered.
..[329] (Emphasis supplied, citations omitted)

In rendering its December 9, 2013 Letter, the Energy Regulatory Commission violated these cardinal primary
rights.

First, the presentation of MERALCO could not constitute as a "hearing" contemplated by this Court in Ang
Tibay. Only one party presented evidence in this case, other interested parties were disenfranchised.

Second, since the consumers were unable to present their perspective, the evidence they could have adduced were
not considered.

Third, the decision of the Energy Regulatory Commission was unsupported by independent thinking and merely
echoed the perspective of MERALCO. Even the Energy Regulatory Commission's choice to deny carrying costs
for March 2014 was not explained.

Fourth, there was no substantial evidence. Substantial evidence was elaborated in Ang Tibay:

"Substantial evidence is more than a mere scintilla. It means such relevant evidence as a reasonable mind
might accept as adequate to support a conclusion.” ... The statute provides that ‘the rules of evidence prevailing
in courts of law and equity shall not be controlling." The obvious purpose of this and similar provisions is to
free administrative boards from the compulsion of technical rules so that the mere admission of matter which
would be deemed incompetent in judicial proceedings would not invalidate the administrative order.... But this
assurance of a desirable flexibility in administrative procedure does not go so far as to justify orders without a
basis in evidence having rational probative force. Mere uncorroborated hearsay or rumor does not constitute
substantial evidence....[330] (Emphasis supplied, citations omitted)

The Energy Regulatory Commission should have considered substantial evidence before it decided to clear
MERALCO of its request. The value P9.107 per kwh should have been investigated further. 1t should have
inspected closely MERALCO's hilling statements from the generating companies that it has Power Supply
Agreements or Power Purchasing Agreements with.[331] It should have examined the bidding patterns that are
available from the PEMC.[332] The Energy Regulatory Commission should have looked back at the minutes of
the coordination meetings for the Malampaya shutdown.[333] It should have taken into consideration the
technical conditions of the power plants with respect to outages. It should have studied the technical reports of
these power plants and checked if they are consistent with the story that the numbers in the billings and biddings
show.
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The Commission has the power to gather all these facts to produce a conclusion acceptable to a reasonable mind.
It should have the resources to compulte, if given all the verifiable factual circumstances, that P9.107 should be the
price of akilowatt hour of electricity for the November 2013 billing month.

It would have taken more than two and a half days to gather all these facts, and even much more time to eval uate,
study, and consider them. To a reasonable mind, taking into consideration the facts given by only one party, in
this case MERALCO, does not constitute substantial evidence. However, it was clear from the records that the
Energy Regulatory Commission, in arriving at the December 9, 2013 Letter, only considered two things (1) the
letter of MERALCO dated December 5, 2013; and (2) MERALCO's presentation on December 9, 2013.[334]
There were no supporting documents to MERALCO's letter dated December 5, 2013. The reasonable conclusion
that could be derived here was that the Energy Regulatory Commission did not consider substantial evidence in
arriving at its decision.

Fifth, while it complied with the requisite that an administrative body must confine itself with the evidence on
record, the Energy Regulatory Commission is still at fault for restricting the record. By not extending the
reception of evidence to other parties aside from MERALCO, it evaded compliance with this requisite. The
Energy Regulatory Commission did not secure additional evidence it could have used to come up with a more
well--reasoned and acceptable decision. In Ang Tibay, this court stated that confining decision-making to
evidence on record "should not however, detract from [the administrative body's| duty actively to see that the law
is enforced, and for that purpose, to use the authorized legal methods of securing evidence and informing itself of
facts material and relevant to the controversy."[335] The Energy Regulatory Commission could have secured
additional evidence for itself, but it refused to do so. It acted in haste for no clear or apparent reason.

It has been admitted by the Energy Regulatory Commission during oral arguments that none of the commissioners
were economists or engineers.[336] These are the very same commissioners who approved MERALCO's request
in the December 9, 2013 Letter. To make matters worse, even if there were economists and engineers in the
Energy Regulatory Commission, it did not consult these inhouse experts in arriving at the decision to clear
MERALCO of its request.[337]

Sixth, while the signatories of the December 9, 2013 Letter were the chairperson and two commissioners of the
Energy Regulatory Commission, based on the oral arguments, it would seem that the commissioners were reliant
on their subordinate's opinion and understanding of the situation. When Energy Regulatory Commission
Chairperson Zenaida Ducut was called to explain the meaning of a provisional approval of a Power Supply
Agreement, Chairperson Ducut referred the matter to the Commission's Executive Director, Atty. Saturnino Juan.

JUSTICE LEONEN:

Good afternoon, Chair Ducut. There was a reservation of the [Energy Regulatory Commission] in terms of
your approval of the Therma Mobile and MERALCO contract, may | know what that provision was.

CHAIRPERSON DUCUT:

Good afternoon, Y our Honor, the walk-away provision of the Power Supply Agreement, Y our Honor.
JUSTICE LEONEN:

Y es. Can you explain to us that kind of aprovision? ...

CHAIRPERSON DUCUT:

Y our Honor, when the contract is not approved asit is, then one of the parties may withdraw from the contract.
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JUSTICE LEONEN:

No, | don't think that is what is contained in your provisional approval. It has something to do with whether or
not the power company may sell their capacity that they sold to MERALCO, isthat not correct?

CHAIRPERSON DUCUT:
I'm sorry, Your Honor ... (interrupted)
JUSTICE LEONEN:

I am confused, Therma Mobile contract and MERAL CO are one of the components of this particular case and
| am surprised that the [Energy Regulatory Commission] is not aware of its provisional approva of the
contract that there were reservations that were made, because that has something to do with the nomination
process also.

CHAIRPERSON DUCUT:

Y our Honor, with your kind indulgence, may | request the Executive Director to answer it, Y our Honor?
JUSTICE LEONEN

Okay, please. Thank you, Chair. Thank you. Y ou may go back to your seat.[338]

Chairperson Ducut's reliance on Director Juan's knowledge over the simplest questions raises some serious doubts
on the independent thinking of the Energy Regulatory Commission. It makes it possible that the chairperson and
the commissioners relied on Director Juan's understanding of the Power Supply Agreement between Therma
Mobile Inc. and MERALCO. It aso makes it possible that the Commission arrived at the December 9, 2013
decision taking into consideration Director Juan's opinion on the matter, among other things.[339] Y et, the Energy
Regulatory Commission should be reminded that it should fully understand the complexities of the situation, its
implications, and effects before rendering a decision.

Seventh, the Energy Regulatory Commission did not resolve the proceedings by answering al controversial
guestions and raising the various issues that could affect the different parties. Even if an administrative agency,
such as the Energy Regulatory Commission, is presumed to have the competence and expertise in dealing with
issues regarding electricity, considering the complexity of the issue involved and an interplay of transactions
between various parties (generation, distribution and consumers), it is incredible that it could consider all the
complexities of the issuesin asmall amount of time.

With all these considerations to bear in mind, the Energy Regulatory Commission should have balanced the
exercise of caution with the apparent urgency of the situation. Rendering a decision too quickly makes the
decision vulnerable to being questioned as grave abuse of discretion. The Energy Regulatory Commission
disregarded its mandate under the EPIRA and the guidelines set by this court in administrative proceedings. It
should have skirted the creativity of MERALCO in presenting a letter instead of aformal pleading. It should have
required MERALCO to substantiate its request with documents for it to be able to arrive at a more credible
decision.

In addition to considering the usual standards of administrative proceedings, the Energy Regulatory Commission
should have evaluated MERAL CO's request following its own rules and its own resolutions:

First, on the Implementing Rules and Regulations of EPIRA, Rule 11, Section 4(e) states that:

Any application or petition for rate adjustment or for any relief affecting the consumers must be verified, and
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accompanied with an acknowledgment of receipt of a copy thereof by the LGU Legislative Body of the
locality where the applicant or petitioner principally operates together with the certification of the notice of
publication thereof in a newspaper of general circulation in the same locality.

The ERC may grant provisionally or deny the relief prayed for not later than seventy five (75) calendar days
from the filing of the application or petition, based on the same and the supporting documents attached thereto
and such comments or pleadings the consumers or the LGU concerned may have filed within thirty (30)
calendar days from receipt of a copy of the application or petition or from the publication thereof as the case
may be.

Thereafter, the ERC shall conduct a formal hearing on the application or petition, giving proper notices to al
parties concerned, with at least one public hearing in the affected locality, and shall decide the matter on the
merits not later than twelve (12) months from the issuance of the aforementioned provisional order. (Emphasis
supplied)

It was aready discussed that the Energy Regulatory Commission did not follow this procedure before it issued the
Letter dated December 9, 2013.

Second, on ERC's Rules of Practice and Procedure.[340] The purpose of these rulesis "to aid anyone who wishes
to appear before the Energy Regulatory Commission and participate in any proceeding before it."[341] The rules
apply "to al proceedings before the Commission where the Commission is required under prevailing laws, rules
and guidelines to hold a hearing or to afford to the parties to the proceeding before it an opportunity for a hearing
before making a decision."[342] While the rules allow for certain exceptions from following the rules "in the
broader interest of justice,"[343] it is reasonable that the Energy Regulatory Commission reason out such "broader
interest of justice" before reneging on its own rules of procedure.

The rules define "applicant” as the party who files "for permission or authorization which the Energy Regulatory
Commission may give under the statutory authority delegated to it."[344] The rules likewise state that an
"application” should "contain a concise statement of the authorization applied for and the ultimate facts that would
qualify or entitle the applicant to the grant of the authorization sought."[345] These broad definitions characterize
MERALCO's rale in filing the Letter dated December 5, 2013. MERALCO was an applicant because it was
asking the Commission's permission or authorization. It cannot defer the generation costs or impose carrying costs
without the Commission's authorization. The Letter dated December 5, 2013 fits the definition of an application
under the rules.

In addition, the letter could directly be classified as "other applications affecting the consumers."[346] This Court
could concede that the request of MERALCO was not a rate application in its technical sense, however, the rules
also contemplate applications or petitions affecting the consumers. It is clear in MERALCO's letter that their
decision to stagger was because the high generation charge will affect consumers. This should have set in motion
the application of the Rules of Practice and Procedure in terms of its formal requirements, pleadings, pre-filing
reguirements, service and filing, notice of hearings, hearings, rules of evidence, among others.

Third, on the Competition Rules and Complaint Procedure (Energy Regulatory Commission Resolution No. 45,
series of 2006). These rules contemplate the EPIRA's prohibition against price or market manipulation. It may be
conceded that, given the facts available, price or market manipulation is not conclusive in this case. However, the
extraordinarily high generation charge might be an indicium of price or market manipulation. The rules "prescribe
the manner in which the [Energy Regulatory Commission] will investigate possible violations thereof consistent
with the requirement of due process."[347]

In this case, the Energy Regulatory Commission could have used the Competition Rules when MERALCO
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claimed that it has done everything to mitigate the price hike linked to the planned Malampaya shutdown. One of
the remedies that MERALCO claims to have undertaken is entering into a Power Supply Agreement with Therma
Mobile, Inc. The Energy Regulatory Commission provisionally approved this Power Supply Agreement. One of
the provisions that it had reservations about was Article 4.1.2, a provision under the heading " Supply of Power."
In this provision, MERAL CO effectively took control over the contracted capacity it has with Therma Mobile. It
states:

4.1.2. Unless otherwise expressly permitted by this Agreement, Power Supplier shall not, without Meralco's
prior written consent, sell, divert, transfer, dedicate, reserve or assign al or any portion of the Contract
Capacity and Associated Energy to any Person other than Meralco, except that before Operations Effective
Date or during the period when the Agreement is suspended under Section 6.5.1, Power Supplier may, without
Meralco 's prior written consent.[348] (Emphasis supplied)

When asked during oral arguments why the Energy Regulatory Commission had reservations about Article 4.1.2,
Director Juan explained that it was because it was unusual for Power Supply Agreements to have such provision:

JUSTICE LEONEN:

4.1.2, the contract read: "Unless otherwise expressly permitted by this agreement, power suppliers shall not,
without MERALCO's prior written consent, sell, divert, transfer, dedicate, reserve or assign, all or any portion
of the contract capacity and associated energy. It isthere, right?

ATTY. JUAN:

Yes, Your Honor.

JUSTICE LEONEN:

And the [Energy Regulation Commission] expressed reservations with respect to this, is that not correct?
ATTY. JUAN:

Yes, Your Honor.

JUSTICE LEONEN:

Y es, why?

ATTY. JUAN:

This is not common provision in Power Supply Agreements. Usually, in Power Supply Agreements, it is the
generator that will have the discretion or leeway in nominating or offering in the market its obligation. It's just
to satisfy the requirement of the distribution utility off-taker, Y our Honor.

JUSTICE LEONEN:

So, my curiosity, our curiosity is, why didn't the [Energy Regulatory Commission] simply disapprove this
provision?

ATTY. JUAN:

At that time, Your Honor, this will have to be looked into further and analyzed if there is anything
irregular....[349]

Director Juan's response indicated an awareness of the Energy Regulatory Commission that a distribution utility
exercises complete control over the power supply of a generation company. In addition, they aso find such
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control unusua and "highly irregular." Control over supply controls the price, and the Competition Rules define
that a price-fixing provision is, by its nature, anti-competitive.[350]

Even if it were to assume that the situation is outside the ambit of the Competition Rules, the Energy Regulatory
Commission had an obligation to enforce the reservations it had on the Power Supply Agreement between
MERALCO and Therma Mobile, Inc. It should have clarified that pending afinal approval of the Agreement, the
provisions that the Energy Regulatory Commission had reservations on are not valid. Any action taken with
respect to those provisions should have been voided, and if irreversible, subjected to penalties. However, the
Energy Regulatory Commission blatantly turned a blind eye and allowed MERAL CO and Therma Mobile, Inc. to
operate freely under the Power Supply Agreement.

As agenera rule, this Court will defer judicial review of actions of administrative agencies unless there is a clear
showing of grave abuse of discretion. It recognizes that administrative agencies were created to regulate activities
based on their special knowledge and training or specific field of expertise. These skills and knowledge are not
presumed vested in courts of general jurisdiction, not even in the Supreme Court of the Philippines. In Nestle
Philippines Inc. v. Court of Appeals[351] a case involving the interpretation of a statute by an administrative
body, this Court stated that it should defer to the interpretation of the administrative agency.

The rationale for this rule relates not only to the emergence of the multifarious needs of a modern or
modernizing society and the establishment of diverse administrative agencies for addressing and satisfying
those needs; it also relates to accumulation of experience and growth of specialized capabilities by the
administrative agency charged with implementing a particular statute. In Asturias Sugar Central, Inc. v.
Commissioner of Customs the Court stressed that executive officials are presumed to have familiarized
themselves with al the considerations pertinent to the meaning and purpose of the law, and to have formed an
independent, conscientious and competent expert opinion thereon. The courts give much weight to
contemporaneous construction because of the respect due the government agency or officials charged with the
implementation of the law, their competence, expertness, experience and informed judgment, and the fact that
they frequently are the drafters of the law they interpret.[352] (Citations omitted)

Aside from interpretation of statutes relating to the administrative agency, this Court defers to factual findings of
administrative agencies. Administrative agencies are presumed to view facts in light of their special knowledge
and expertise. In Gordon v. Veridiano I1,[353] this Court acknowledged that:

Settled is the rule that the factual findings of administrative authorities are accorded great respect because of
their acknowledged expertise in the fields of specialization to which they are assigned. Even the courts of
justice, including this Court, are concluded by such findings in the absence of a clear showing of a grave abuse
of discretion[.][354] (Emphasis supplied, citations omitted)

Gordon reminds us that this Court could engage in judicial review, be it factua or legal, of actions of
administrative agencies when there is a clear showing of grave abuse of discretion.

The Energy Regulatory Commission in this case showed grave abuse of discretion when it rendered the December
9, 2013 Letter. Such grave abuse of discretion was not cured by its subsequent actions. Even if the Commission
issued an order dated March 3, 2014 in ERC Case No. 2012-021 MC,[355] thisis not enough to correct the grave
abuses of discretion it committed in issuing the December 9, 2013 Letter. It should have considered the matters
discussed in its order dated March 3, 2014, before it could decide on whether to deny or grant MERALCO's
reguest for deferment and carrying costs.

There is grave abuse of discretion when there is "an evasion of positive duty or to a virtual refusal to perform the
duty enjoined by or to act at all in contemplation of law." In United Coconut Planters Bank v. Looyuko:[356]
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By grave abuse of discretion is meant such capricious and whimsical exercise of judgment as is equivaent to
lack of jurisdiction. The abuse of discretion must be grave as where the power is exercised in an arbitrary or
despotic manner by reason of passion or personal hostility and must be so patent and gross as to amount to an
evasion of positive duty or to avirtual refusal to perform the duty enjoined by or to act at al in contemplation
of law.

Grave abuse of discretion refers not merely to palpable errors of jurisdiction; or to violations of the
Constitution, the law and jurisprudence. It refers also to cases in which, for various reasons, there has been a
gross misapprehension of facts.[357] (Citations omitted)

The EPIRA demands that the Energy Regulatory Commission be a more proactive agency. In the EPIRA's
declaration of policy, the State must "ensure transparent and reasonable prices of electricity in a regime of free
and fair competition and full public accountability to achieve greater operational and economic efficiency and
enhance the competitiveness of Philippine products in the global market."[358] This means that the law requires
the Energy Regulatory Commission, as an agency of the State, to be accountable to the public by using its powers
to ensure that there is transparency in the pricing of electricity, whether for generation, transmission, or
distribution.

The demand for the Energy Regulatory Commission to be a proactive agency is further validated by the fact that
what is involved in this case is the captive market for electricity. Electricity consumers of the captive market
cannot choose their source of electricity.[359]

In a captive market, there is no perfect competition. Consumers cannot move to a different distribution utility if
they are unhappy with the service of MERALCO. Even if MERALCO becomes inefficient or set the prices too
high, the consumers are left with no choice but to pay the price of inefficiencies. Otherwise, they will be left with
no electricity.

The inefficiency of MERALCO in ensuring that the service they provide is in the least cost adversely affects its
consumers. Inefficiencies impose an unnecessary burden absorbed by al its customers. This unnecessary burden
is referred to as negative externalities. Negative externalities are a type of market failure wherein an individual or
a firm's actions impose an undue cost on others.[360] If left alone, individua customers are going to internalize
these negative externalities and pay for costs they did not intend to incur.[361]

One way to correct negative externalitiesis to enforce property rights.[362] However, MERALCO's customers are
so atomized that individualy, they will not be able to enforce legal provisions peliaining to MERALCO
providing their service in a least cost manner. A single MERALCO consumer will not have the resources to be
able to gather evidence to show that pricing is anomalous.

That is why government intervention is necessary in this case. Government intervention is another way to correct
negative externalities.[363] In this case, the performance of a regulatory body of its functions will provide this
balance. It has enough resources and the mandate to ensure that inefficiencies are kept at a minimum. If the
Energy Regulatory Commission only uses its functions under the EPIRA to its full extent, the fact that the captive
market can never be characterized by perfect competition will not be an issue. The customers of MERALCO
could rely on the Commission to ensure that their rights are protected and that MERALCO does not take
advantage of its market power.

The mgjority laments that the preceding consideration of how the Energy Regulatory Commission could have
gone about its proactive role is an excessive exploration of "a better course of action than what the agency
did."[364] It further maintains that this amounts to this Court "supplant[ing] its wisdom upon a regulatory
agency."[365]
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This preceding discussion, however, would not be this Court's act of supplanting judicial-legal wisdom for
administrative-technical expertise. Rather, it is the Court merely considering prudent actions well-within not only
the Energy Regulatory Commission's competence but, more importantly, its mandate. It is a definite duty
devolved upon the Commission as a regulatory mechanism to "ensure transparent and reasonable prices of
electricity in a regime of free and fair competition and full public accountability."[366] This is a positive duty
enjoined by law, evasion of which or refusal to perform it amounts to grave abuse of discretion. To carry it out,
the Commission is vested with awide array of powers and prerogatives.

It is reasonable to inquire how the Energy Regulatory Commission - with many prerogatives at its call and with
vast material, human, and intellectual resources available to it-endeavored to fulfill its mandate. So too, it is
reasonable to impugn the Energy Regulatory Commission for acts that demonstrate how it acted in a manner quite
contrary to its mandate. To recall, the Energy Regulatory Commission took all of a single working day to
favorably act on MERALCO's letter, foreclosed any chance of considering countervailing views or approaches,
tied itself to nothing but the three options MERAL CO itself proposed, and nipped an otherwise evaluative process
in its proverbia bud. It was never even critical of the calculated value of P9.107 per kWh. These circumstances
speak volumes about how it abandoned its tasks. Its course of action demonstrates infidelity to duty and grave
abuse of discretion.

Vv

The Energy Regulatory Commission cannot take a passive position in this case. It represents the public interest
because an individual ordinary citizen cannot go up against energy industry giants. The captive market is already
the passive participant in the energy industry. It is a price taker. If the generation companies and MERALCO
remain unregulated, the consumer has to either just grin and bear the high prices of electricity or go without
electricity. That is why Energy Regulatory Commission's regulatory extent under the EPIRA is broad enough to
alow it to be proactive, to protect the consumers. It must check if there has been anticompetitive behavior or
abuse of market power that could be detrimental to the consumers.

In Ang Tibay, this Court clearly stated that "[u]nlike a court of justice, which is essentially passive, acting only
when itsjurisdiction isinvoked and deciding only cases that are presented to it by the parties litigant, the function
of [an administrative body], as will appear from perusa of its organic law, is more active, affirmative and
dynamic."[367]

It is obvious that the Energy Regulatory Commission was created under the EPIRA to be an "active, affirmative],]
and dynamic" commission. The Energy Regulatory Commission itself agrees with this:

JUSTICE LEONEN:

So, inthe EPIRA structure, in the legal structure, who does the consumer depend on in order that there are eyes
into the industry and that therefore the industry is regulated on their behalf?

ATTY. JUAN:
The [Energy Regulatory Commission], Y our Honor.
JUSTICE LEONEN:

Yes, so therefore, the [Energy Regulatory Commission] was constructed not only as a passive regulator, one
that accepts filing and then rules on these particular cases much like courts, but it is unlike a court, it is
quasi-judicial, quasi-legislative, it is also a very active regulator as per the text of the EPIRA, is that not
correct?
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ATTY. JUAN:
Yes, Your Honor.[368]

Under the EPIRA, the electric power industry was divided into four sectors, namely, generation, transmission,
distribution, and supply.[369] Prior to the EPIRA, these sectors overlapped and the government had full control
over generation and transmission under the National Power Corporation. Under EPIRA, the unbundling of the
sector required restructured governance. EPIRA provided an organizational structure for the different agencies
that will execute the EPIRA.

The National Transmission Company "assume[d] the electrical transmission function of the National Power
Corporation."[370] It had the mandate "for the planning, construction and centralized operation and maintenance
of its high voltage transmission facilities, including grid interconnections and ancillary services."[371] The
functions and responsibilities of the National Transmission Company are enumerated under Section 9 of the
EPIRA. The EPIRA also provides for the privatization of National Transmission Company "either through an
outright sale or a concession contract."[372] Currently, the concession contract is held by the National Grid
Corporation of the Philippines, under Republic Act No. 9511.

The Wholesale Electricity Spot Market is responsible for creating a "market [that] shall provide the mechanism
for identifying and setting the price of actual variations from the quantities transacted under contracts between
sellers and purchasers of electricity."[373] The market operates in such away that distribution utilities are able to
address demand in excess of its contracted capacity. "The market operator shall be an autonomous group, to be
congtituted by the [Department of Energy], with equitable representation from the electric power industry
participants, initially under the administrative supervision of [National Transmission Company]."[374] After a
transition period of one year, the Department of Energy and the electric power industry participants should yield
the operation of the market to an independent entity.[375]

The Department of Energy was created under Republic Act No. 7638. In addition to its functions enumerated in
its charter, the EPIRA mandates it "to supervise the restructuring of the electricity industry." It is charged with the
"planning and implementation of a comprehensive program for the efficient supply and economical use of
energy.” It is aso required to provide an annua Philippine Energy Plan, which should include a Power
Development Program.

The Energy Regulatory Commission is an "independent, quasi-judicial regulatory body."[376] Its predecessor is
the Energy Regulatory Board. The Energy Regulatory Commission is primarily tasked with the regulation of the
electric power industry. Aside from its functions enumerated under Section 43, it is tasked with several other
functions through the EPIRA, such as granting certificates of compliance of generation companies,[377] granting
franchises to operate subtransmission assets,[378] approval of transmission charges,[379] and the regulation of
the distribution sector,[380] among others.

The Energy Regulatory Commission is composed of a chairperson and four commissioners who hold
nonrenewabl e terms of seven years.[381] The compensation and emoluments received by the chairperson and the
commissioners were improved. The chairperson receives the salaries, allowances, and benefits equivalent to those
of a Chief Justice of the Supreme Court while the commissioners receive the equivalent of those of a Supreme
Court Associate Justice.[382]

It is clear under the provisions of the EPIRA that one of the Energy Regulatory Commission's primary mandates
is the promotion of consumer interests. The [Energy Regulatory Commission] shall handle consumer complaints
and ensure the adequate promotion of consumer interests.[383] While it is stated in a broad manner, there are no
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similar provisions pertaining to the sectors comprising the electric power industry. The law distinctly puts at a
premium the adequate promotion of consumer interests.

The regulatory functions of the Energy Regulatory Commission are enumerated in Section 43 of the EPIRA. It
includes (a) enforcement of the implementing rules and regulations of EPIRA; (b) promulgation of the National
Grid Code and a Distribution Code; (¢) enforcement of the Wholesale Electricity Spot Market rules; (d)
determination of the level of cross subsidies in existing retail rate until it is removed under the operation of the
law; (€) amendment or revocation of the authority to operate of any person or entity for failure to comply with the
EPIRA's provisions; (f) establishment and enforcement of a methodology for setting transmission and distribution
wheeling rates and retail rates for the captive market of adistribution utility; (g) ensuring that universal charges of
National Transmission Company or any distribution utility shall bear no cross subsidies between grids, within
grids, or between classes of customers; (h) review and approval of changes on the terms and conditions of service
of National Transmission Company or any distribution utility; (i) allowance of the National Transmission
Company to charge user fees for ancillary services to all electric power industry participants or self-generating
entities connected to the grid; (j) setting of a lifeline rate for the marginalized end-users; (k) monitoring and
taking measures to penalize abuse of market power, cartelization, and anti-competitive or discriminatory behavior
by any electric power industry participant; (I) imposing fines or penalties for non-compliance or breach of the
EPIRA; (m) taking any action delegated to it pursuant to the EPIRA; (n) submitting to the Office of the President
an annual report containing such matters or cases referred to it and the actions and proceedings undertaken; (o)
monitoring the activities in the generation and supply of electric power industry with the end view of promoting
free market competition; (p) acting on applications for or modifications of certificates of public convenience
and/or necessity, licenses or permits of franchised electric utilities; (q) acting on applications for cost recovery
and return demand side management projects; (r) in the exercise of its investigative and quasi-judicial powers,
acting against any participant or player in the energy sector for violations of any law, rule and regulation
governing the same, including the rules on cross-ownership, anti-competitive practices, abuse of market positions
and similar acts; () inspecting the premises, books of accounts and records of any person or entity at any time, in
the exercise of quasi-judicial power for purposes of determining the existence of any anti-competitive behavior
and/or market power abuse and any violation of rules and regulations issued by the Energy Regulatory
Commission; (t) performing such other regulatory functions as are appropriate and necessary in order to ensure
the successful restructuring and modernization of the electric power industry; and (u) having the original and
exclusive jurisdiction over all cases contesting rates, fees, fines and penalties imposed by the Energy Regulatory
Commission in the exercise of the above mentioned powers, functions and responsibilities and over all cases
involving disputes between and among participants or players in the energy sector.

The Power Sector Assets and Liabilities Management is a government-owned and -controlled corporation "which
shall take ownership of all existing [National Power Corporation] generation assets, liabilities, |PP contracts, rea
estate and all other disposable assets." Its principal purpose is "to manage the orderly sale, disposition and
privatization of [National Power Corporation] generation assets, real estate and other disposable assets, and
[independent power producer] contracts with the objective of liquidating all [National Power Corporation]
financial obligations and stranded contract costs in an optimal manner."[384]

It is clear that in the governance structure of the electric power industry, it is the Energy Regulatory Commission
that has the most number of tasks. It is the only regulatory body. It is the only body whose primary task is the
protection of the consumers.
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VI

In line with this task of protecting consumers, EPIRA operationalized the antitrust provision of our Constitution.
Under the Constitution, "[t]he State shall regulate or prohibit monopolies when the public interest so requires. No
combinationsin restraint of trade or unfair competition shall be allowed."[385]

Jurisprudence has defined monopoly as follows:

The simplest form of monopoly exists when there is only one seller or producer of a product or service for
which there are no substitutes. In its more complex form, monopoly is defined as the joint acquisition or
maintenance by members of a conspiracy, formed for that purpose, of the power to control and dominate trade
and commerce in a commodity to such an extent that they are able, as a group, to exclude actual or potential
competitors from the field, accompanied with the intention and purpose to exercise such power.[386] (Citation
omitted)

The Revised Penal Code characterizes combinations in restraint of trade. Under Article 186, it isillegal for any
person to "enter into any contract or agreement or shall take part in any conspiracy or combination in the form of
atrust or otherwise, in restraint of trade or commerce or to prevent by artificial means free competition in the
market."[387] The law likewise punishes "making transactions prejudicial to lawful commerce,” or "increasing
the market price."[388]

Under the Intellectual Property Code, unfair competition is a crimina offense. It is characterized by the act of
"[alny person who shall employ deception or any other means contrary to good faith by which he shall pass off
the goods manufactured by him . . . for those of the one having established such goodwill, or who shall commit
any acts calculated to produce said result."[389]

EPIRA's protection of consumers from anticompetitive behavior and abuse of market power enforces Article XII,
Section 19 of the Constitution. The constitutional provision is aso reflected in the EPIRA's Implementing Rules
and Regulations, the Energy Regulatory Commission's Competition Rules and Complaint Procedures, and
Wholesale Electricity Spot Market Manual.

The presence of an antitrust provision in our Constitution means that our State relies on a perfectly competitive
market to improve the Filipino people's welfare. The State has regard for "free interplay of market forces' as it
"keen on promoting free competition and the development of a free market."[390] If a consumer has a choice
between competing firms selling the same product, a consumer will choose the firm that will sell the product at
the cheapest price. If consumers get the cheapest price, they will have more money to spend on other things. In
turn, the firms will compete to make their operations efficient to capture consumers' patronage. As explained by
this court in Tatad v. Secretary of the Department of Energy:[391]

Beyond doubt, the Constitution committed us to the free enterprise system but it is a system impressed with its
own distinctness. Thus, while the Constitution embraced free enterprise as an economic creed, it did not
prohibit per se the operation of monopolies which can, however, be regulated in the public interest. Thus too,
our free enterprise system is not based on a market of pure and unadulterated competition where the State
pursues a strict hands-off policy and follows the let-the-devil devour the hindmost rule. Combinations in
restraint of trade and unfair competitions are absolutely proscribed and the proscription is directed both against
the State as well as the private sector. This distinct free enterprise system is dictated by the need to achieve the
goas of our national economy as defined by Section 1, Article XII of the Constitution which are: more
equitable distribution of opportunities, income and wealth; a sustained increase in the amount of goods and
services produced by the nation for the benefit of the people; and an expanding productivity as the key to
raising the quality of life for al, especialy the underprivileged. It also calls for the State to protect Filipino
enterprises against unfair competition and trade practices.
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Section 19, Article X1l of our Constitution is anti-trust in history and in spirit. It espouses competition. The
desirability of competition is the reason for the prohibition against restraint of trade, the reason for the
interdiction of unfair competition, and the reason for regulation of unmitigated monopolies. Competition is
thus the underlying principle of Section 19, Article XI1 of our Constitution which cannot be violated by R.A.
No. 8180. We subscribe to the observation of Prof. Gellhorn that the objective of anti-trust law is "to assure a
competitive economy, based upon the belief that through competition producers will strive to satisfy consumer
wants at the lowest price with the sacrifice of the fewest resources. Competition among producers alows
consumers to bid for goods and services, and thus matches their desires with society's opportunity costs." He
adds with appropriateness that there is a reliance upon "the operation of the 'market’ system (free enterprise) to
decide what shall be produced, how resources shall be alocated in the production process, and to whom the
various products will be distributed. The market system relies on the consumer to decide what and how much
shall be produced, and on competition, among producers to determine who will manufacture it.”

Again, we underline in scarlet that the fundamental principle espoused by Section 19, Article XII of the
Constitution is competition for it alone can release the creative forces of the market. But the competition that
can unleash these creative forces is competition that is fighting yet is fair. Ideally, this kind of competition
requires the presence of not one, not just a few but several players. A market controlled by one player
(monopoly) or dominated by a handful of players (oligopoly) is hardly the market where honest-to-goodness
competition will prevail. Monopoalistic or oligopolistic markets deserve our careful scrutiny and laws which
barricade the entry points of new players in the market should be viewed with suspicion.[392] (Emphasis
supplied, citations omitted)

However, not all markets can be perfect. There could be market failure or a combination of market failures that
could characterize a market, which prevents it from being perfectly competitive.[393] There could be monopoly
or market power. There could be externalities. In addition to these, it is aso possible that there might be severe
information asymmetry wherein the buyer is not privy to the same level of information that a seller has. In this
case, MERALCO knows more about its power suppliers and the generating companies than the consumer does.
All these market failures interact to the disadvantage of consumer welfare and economic efficiency.

In these instances, government regulation is required. "Regulation restrains the unfettered market power of
firms."[394] The public interest objectives of regulation include (1) regulating firm behavior to "prevent abuses of
market power by monopolies’; (2) "remedy informational failures'; and (3) "correct externalities."[395]
Regulation exists to address the different forms of market failures and to protect the public when it cannot rely on
a perfectly competitive market. Regulation can be done through "control of prices, entry and exit conditions, and
standards of service."[396]

Aside from regulation, another way to address market failures is through an antitrust policy. An antitrust policy is
designed to "provide consumers with the economic benefits of vigorous competition."[397] There are two ways
that an antitrust policy dismantles anticompetitive abuses: (1) by "prohibit[ing] certain kinds of business conduct,
such as price fixing, that restrain competitive forces," and (2) by "restrict[ing] some market structures, such as
monopolies, that are considered most likely to restrain trade and abuse their economic power in other ways."[398]
Hence, Article X1, Section 19 of our Constitution is an antitrust policy because it prohibits unfair competition
and restricts monopolies.

The EPIRA provides for both regulatory measures and antitrust measures to guard against market failures
surrounding the electric power industry. The EPIRA's antitrust objective is to prohibit "abuse of market power"
and "anti-competitive behavior."[399]

Instead of prohibiting a "monopoly,” as stated in the Constitution, the EPIRA, cognizant of the fact that
distribution utilities are monopolies, used the term "abuse of market power." Under the Energy Regulatory
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Commission's Competition Rules and Complaint Procedure, it refers to abuse of market power as "misuse of
market power.” The Rules state that "a [p]erson that has a substantial degree of power in a Market shall not
misuse that power."[400]

Abuse of market power or misuse of market power is till parallel to the reason why our Constitution prohibits or
regulates monopolies. It is when monopolies abuse their market power that it becomes harmful to society.
Monopolists could take advantage of its position, even if it is a natural monopoly. A natural monopoly is when "a
single firm, a monopoly, can supply the industry output more efficiently than can multiple firms."[401] Electricity
distribution utilities are an example of a natural monopoly. There are a lot of distribution utilities, but they are
monopoliesin their respective franchise areas.

The Constitution is adamant in prohibiting monopolies completely because some industries are inevitably
monopolies. Hence, the wording under the Constitution is "regulate or prohibit." By checking against abuse of
market power, EPIRA isregulating a monopoly instead of prohibiting it completely.

It is aso possible that what is involved is an oligopoly, such as the generation sector. While EPIRA aimed for the
generation sector to be in perfect competition, there are several barriers to entry to become a generation company.
The generation sector, if not monitored and regulated, has a propensity to abuse its market power. The
Constitution does not refer to oligopolies, but they also have market power. If such market power is abused or
misused, it will have the same deleterious effects to society as a monopoly that abuses market power.

Instead of using "combinations in restraint of trade" or "unfair competition," as stated in our Constitution and as
restated in our Revised Penal Code and the Intellectual Property Code, the EPIRA uses the parlance
"anti-competitive behavior," which is similar to the "combinations in restraint of trade" or "unfair competition."
Under the Energy Regulatory Commission's Competition Rules, anticompetitive agreements are those that (1)
"would have, or would likely to have, the effect of substantially lessening competition in a Market" or (2) "is a
price-fixing provision."[402]

The Constitution disallows combinations in restraint of trade and unfair competition because it is antithetical to
the free market ideal, which this State subscribes to. Penalizing anticompetitive behavior achieves the similar
objective of a free market enterprise. Anticompetitive acts have the effect of restraining trade. Regulations
likewise considers practices.

The EPIRA's Implementing Rules and anticompetitive behavior as unfair trade

Under the EPIRA Implementing Rules and Regulations, there is a lengthy enumeration of anticompetitive
behavior and other unfair trade practices:

SECTION 8. Anti-Competitive Behavior and Other Unfair Trade Practices. - The [Energy Regulatory
Commission] shall promulgate Competition Rules prohibiting, and specifying appropriate penalties and other
remedies for, any contract, combination or conspiracy that unreasonably restricts competition in any market for
electricity, or any conduct that constitutes an abuse of market power or an attempted monopolization of any
market for electricity, including but not limited to the following:

(a) Fixing prices of products or services: Electric Power Industry Participants that are competitors shall not
enter into any agreement or understanding, tacit or explicit, to fix, peg or stabilize the price of any product or
service. Price fixing shall be deemed to include agreements on bids, price floors, price ceilings, pricing
formulas and resale prices, and agreements on credit or any other terms of a transaction between abuyer and a
seller:

(b) Fixing output of products or services. Electric Power Industry Participants that are competitors shall not
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enter into any agreement or understanding, tacit or explicit, to fix, limit or otherwise determine their output of
any product or service.

(c) Customer, Product, Service or Territorial Divisions. Electric Power Industry Participants that are
competitors shall not enter into any agreement or understanding, tacit or explicit, as to the customers or the
geographic territories they will serve, or the products or services they will sell.

(d) Tying: Electric Power Industry Participants shall not use a position of market power to condition the sale of
one product or service on the purchase of another product or service. No Distribution Utility shall make access
to its Distribution System contingent upon the purchase of generation, metering, billing or other services.

(e) Physical or Economic Withholding: Electric Power Industry Participants shall not use physical operating
practices or bidding strategies that limit the market participation of a generation unit under conditions that will
result in significant increases in market prices.

(f) Discriminatory provision of regulated distribution or transmission services: Regulated distribution and
transmission services shall be provided on a basis that is not unduly discriminatory. Examples of unduly
discriminatory behavior include, but not limited to the following:

(i) A Distribution Utility or TRANSCO or its Buyer or Concessionaire refuses to interconnect Generation
Company, |PP Administrator, or Supplier other than for reasons of system security or reliability or reasonable
financial or credit considerations pursuant to the Grid or Distribution Codes or commission of acts constituting
grounds for suspension of the service under any applicable rule and regulation.

(if) A Distribution Utility or TRANSCO or its Buyer or Concessionaire gives a Generation Company, 1PP
Administrator, or Supplier, including without limitation any of the Distribution Utility's Affiliates, any
preference or advantage over any other Generation Company, |PP Administrator, or Supplier in processing a
request for Transmission or Distribution of Electricity.

(iii) A Distribution Utility or TRANSCO or its Buyer or Concessionaire gives a Generation Company, |1PP
Administrator, or Supplier, including without limitation any of the Distribution Utility's Affiliates, any
preference or advantage in the dissemination or disclosure of customer or transmission or Distribution System
information, and any such information that has not been made available to al Electric Power Industry
Participants at the same time and in a non-discriminatory manner.

(iv) A Distribution Utility or TRANSCO or its Buyer or Concessionaire provides any preference or advantage
to any Supplier in the disclosure of information about operational status and availability of the Distribution
System and transmission system.

(v) A Distribution Utility does not provide all regulated services, and does not apply Distribution Wheeling
Charges to any Supplier that is not an Affiliate, in the same manner as it does for itself or its Affiliates.
TRANSCO or its Buyer or Concessionaire shall provide al regulated services and shall apply Transmission
Chargesto any Electric Power Industry Participant in the same manner asit doesfor PSALM or NPC.

(g) Misrepresentation or false advertising of a Distribution Utility: A Distribution Utility or its Affiliate shall not
state or imply that any distribution service provided to an Affiliate is inherently superior, solely on the basis of
Affiliate's relationship with the Distribution Utility, to that provided to any other Supplier.

(h) Cross-Subsidization: Consistent with Section 26 of the Act, a Distribution Utility shall not use its revenues or
resources from regulated distribution services to reduce the cost or price of its competitive services (generation or

supply).[403]

Under the Wholesale Electricity Spot Market Market Surveillance, Compliance and Enforcement Market Manual,
the following acts constitute anticompetitive behavior:
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7.4.3 The following conduct of a WESM member shall, among others, be considered as Anti-Competitive
Behavior when such conduct significantly affects pricesin the WESM:

(a) Physical withholding or the refusal to offer to sell, or schedule, the maximum available output of reserve to
the WESM, by afacility available and capable of producing such output or reserve. This type of conduct may,
among others, include:

(i) Falsely declaring that a generation facility has been forced out of service, or has otherwise become
unavailable or has constraints that limits its output or reserve; or

(i) Operating a generating unit in real-time to produce an output level that is less than the System Operator's
dispatch instruction.

(b) Economic withholding or submitting of bids for a facility that are unjustifiably high so that the facility output
or reserveis not, or will not, be dispatched, or so that the bid will set the price.

During the proceedings of this case, it became apparent that several electric power participants engaged in
anticompetitive behavior as enumerated in the EPIRA Implementing Rules and Regulations and the Wholesale
Electricity Spot Market Market Manual. Dr. Maria Joy V. Abrenica, identified these in her amicus brief:

First, there was capacity withholding on the part of Malaya Therma Power Plant. The action of Power Sector
Assets and Liabilities Management Corporation in alowing Malaya to be in open-breaker status during the
Malampaya shutdown constitutes anticompetitive behavior under the Wholesale Electricity Spot Market Market
Manual.[404] Power Sector Assets and Liabilities Management Corporation was represented during the
coordination meetings with respect to the Ma ampaya shutdown, and was aware that there might be atightnessin
supply.[405] Despite its awareness, it still withheld the capacity of the Malaya Thermal Power Plant, which
contributed to the increase in generation prices during the November 2013 billing month.[406]

MERALCO aso engaged in capacity withholding with respect to Thermal Mobile Inc.'s capacity.[407] The
Power Supply Agreement between MERALCO and Therma Mobile Inc. was unusual because MERALCO
instructed Thermal Mobile Inc. on how to bid at the Wholesale Electricity Spot Market.[408] Thermal Mobile Inc.
was classified as a peaking plant and MERALCO instructed it to bid the ceiling during off-peak hours (P62.00)
and to bid low during peak hours.[409] Due to the tightness of supply in November to December 2013, the market
cleared Thermal Mobile Inc.'s bid 45 times.[410] Thisis a breach of the WESM Market Manual.

Dr. Abrenica also referred to MERALCO's behavior with Therma Mobile Inc. as"aform of vertical restraint . . . .
Vertical restraints refer to contractual provisions that limit one party's decision. They are deemed anticompetitive
if they either restrict competition or constitute abuse of dominant position."[411] It is clear in Appendix F of
MERALCO's Power Supply Agreement with Thermal Mobile Inc. that MERALCO was going to submit a
day-ahead nomination of price and quantity offers, which should be followed by Therma Mabile Inc. in bidding
at the WESM. The usual practice for distribution utilities is to nominate the quantity only, not both the price and
quantity. MERAL CO exercises the same level of control with respect to Quezon Power Philippines Ltd. Co., First
Gas Power Corp. and FGP Corporation's power plants. Such provision allowing for both price and quantity
nomination by the distribution utility gives MERALCO “effective control over [those power plants]
capacity."[412] As such these power plants "may be considered as belonging to MERALCO."[413]

All these acts were committed by these industry players supposed to be under the auspices of the Energy
Regulatory Commission. Therma Mobile Inc. and MERALCO flagrantly entered into a price-fixing scheme
violative of EPIRA Implementing Rules and Regulations, Rule 11, Section 8(a), under a Power Supply
Agreement that was provisionally approved by the Energy Regulatory Commission. The price-fixing provisions
were not even subject to reservations from the Energy Regulatory Commission. Thisis outright regulatory failure.
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VI

Petitioners concern that the generation sector is outside of the Energy Regulatory Commission regulation is
baseless. Power generation is not a public utility but a "business affected with public interest" still subject to
regul ation:

SECTION 6. Generation Sector. - Generation of electric power, a business affected with public interest, shall
be competitive and open.

Upon the effectivity of this Act, any new generation company shall, before it operates, secure from the Energy
Regulatory Commission (ERC) a certificate of compliance pursuant to the standards set forth in this Act, as
well as health, safety and environmental clearances from the appropriate government agencies under existing
laws.

Any law to the contrary notwithstanding, power generation shall not be considered a public utility operation.
For this purpose, any person or entity engaged or which shall engage in power generation and supply of
electricity shall not be required to secure a national franchise.

Upon implementation of retail competition and open access, the prices charged by a generation company for
the supply of electricity shall not be subject to regulation by the ERC except as otherwise provided in this Act.

Pursuant to the objective of lowering electricity rates to end-users, sales of generated power by generation
companies shall be value added tax zero-rated.

The ERC shall, in determining the existence of market power abuse or anti-competitive behavior require from
generation companies the submission of their financial statements.[414] (Emphasis supplied)

This Court has discussed that under the EPIRA, "the generation of electric power, a business affected with public
interest, was opened to private sector and any new generation company is required to secure a certificate of
compliance from the [Energy Regulatory Commission], as well as hedlth, safety and environmental clearances
from the concerned government agencies."[415]

Opening up the generation sector to private enterprises recognizes that this sector is not a natural monopoly.

There is a natural monopoly "when production technology, such as relatively high fixed costs, causes long-run
average total costs to decline as output expands."[416] This involves high barriers to entry due to expensive
capital, technical requirements, and the like. It is premised on the idea that competition will not work,[417] as
more suppliers will just result in higher prices.

Public utilities have been issued franchise monopolies under the belief that they are natural monopolies.[418] In
the 1928 case of Batangas Transportation v. Orlanes,[419] for example, this Court cited Section 775 of Pond on
Public Utilitiesin that public utilities are natural monopolies:

Section 775 of Pond on Public Utilities, which is recognized as a standard authority, states the rule thus:

"The policy of regulation, upon which our present public utility commission plan is based and which tends to
do away with competition among public utilities as they are natural monopolies, is at once the reason and the
justification for the holding of our courts that the regulation of an existing system of transportation, which is
properly serving a given field, or may be required to do so, is to be preferred to competition among several
independent systems. While requiring a proper service from a single system for a city or territory in
consideration for protecting it as a monopoly for al the service required and in conserving its resources, no
economic waste results and service may be furnished at the minimum cost. The prime object and real purpose
of commission control is to secure adequate sustained service for the public at the least possible cost, and to
protect and conserve investments already made for this purpose. Experience has demonstrated beyond any
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guestion that competition among natural monopolies is wasteful economically and results finally in insufficient
and unsatisfactory service and extravagant rates."[420] (Emphasis supplied)

However, there are those who submit that the natural monopoly theory was but "an ex post rationale for
government intervention."[421] During the late 1800s to early 1900s, there was plenty of competition in the
public utility industries.[422] During the period when the first government franchise monopolies were being
issued, "the large majority of economists understood that large-scale, capital intensive production did not lead to
monopoly, but was an absolutely desirable aspect of the competitive process."[423]

In the United States, for example, the natural monopoly theory, which submits that competition will not work for
public utility industries, was contradicted by the long running existence of competition in the electric
industry.[424] In his study of electric utility competition, economist Walter J. Primeaux found that "contrary to
natural monopoly theory, costs are actually lower where there are two firms operating”[425] and "customers have
gained substantial benefits from the competition compared to cities where there are electric utility
monopolies."[426]

This supports the move toward deregulation of the power generation and supply sectors in this country under the
EPIRA. However, the fact that public utilities are not natural monopolies does not mean that the market
conditions are always fit for free competition.

Laissez-faire directly translates to "leave us alone," which means "that government should interfere as little as
possible in economic affairs and leave economic decisions to the private decision making of buyers and
sellers."[427] Its primary advocate, Adam Smith, refers to an "invisible hand" that directs individuals, motivated
by their own interests, to promote a mutually beneficial end to society.[428]

This Court has discussed how laissez-faire as a policy has long been rejected in this jurisdiction,[429] giving way
to government intervention and control in the economic arenain its commitment toward general welfare.

The 1975 case of Philippine Virginia Tobacco v. Court of Industrial Relations[430] involved employees' claim for
overtime compensation, which was awarded by respondent court. The petitioner elevated the case arguing that it
was exercising governmental functions, thus, beyond respondent court's jurisdiction.[431] In its discussion on
government functions, this Court mentioned how the government used to come in for certain areas and initiatives
"because it was better equipped to administer for the public welfare than is any private individual or group of
individuals":

The irrelevance of such a distinction considering the needs of the times was clearly pointed out by the present
Chief Justice, who took note, speaking of the reconstituted Agricultural Credit Administration, that functions
of that sort "may not be strictly what President Wilson described as 'constituent' (as distinguished from
'ministrant), such as those relating to the maintenance of peace and the prevention of crime, those regulating
property and property rights, those relating to the administration of justice and the determination of political
duties of citizens, and those relating to national defense and foreign relations. Under this traditional
classification, such constituent functions are exercised by the State as attributes of sovereignty, and not merely
to promote the welfare, progress and prosperity of the people - these latter functions being ministrant, the
exercise of which is optional on the part of the government." Nonetheless, as he explained so persuasively:
"The growing complexities of modem society, however, have rendered this traditional classification of the
functions of government quite unrealistic, not to say obsolete. The areas which used to be left to private
enterprise and initiative and which the government was called upon to enter optionally, and only 'because it
was better equipped to administer for the public welfare than is any private individual or group of individuals,'
continue to lose their well--defined boundaries and to be absorbed within activities that the government must
undertake in its sovereign capacity if it isto meet the increasing social challenges of the times. Here as amost
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everywhere else the tendency is undoubtedly towards a greater sociaization of economic forces. Here of
course this development was envisioned, indeed adopted as a national policy, by the Constitution itself in its
declaration of principle concerning the promotion of social justice." Thus was laid to rest the doctrine in
Bacani vs. National Coconut Corporation, based on the Wilsonian classification of the tasks incumbent on
government into constituent and ministrant in accordance with the laissez faire principle. That concept, then
dominant in economics, was carried into the governmental sphere, as noted in a textbook on political science,
the first edition of which was published in 1898, its author being the then Professor, later American President,
Woodrow Wilson. He took pains to emphasize that what was categorized by him as constituent functions had
its basis in a recognition of what was demanded by the "strictest [concept of] laissez faire, [as they] are indeed
the very bonds of society." The other functions he would minimize as ministrant or optional.

It is a matter of law that in the Philippines, the laissez faire principle hardly commanded the authoritative
position which at one time it held in the United States. As early as 1919, Justice Malcolm in Rubi vs.
Provincial Board, could affirm: "The doctrines of laissez faire and of unrestricted freedom of the individual, as
axioms of economic and political theory, are of the past. The modern period has shown a widespread belief in
the amplest possible demonstration of government activity." The 1935 Constitution, as was indicated earlier,
continued that approach. As noted in Edu vs. Ericta: "What is more, to erase any doubts, the Constitutional
Convention saw to it that the concept of laissez-faire was rejected. It entrusted to our government the
responsibility of coping with social and economic problems with the commensurate power of control over
economic affairs. Thereby it could live up to its commitment to promote the general welfare through state
action." Nor did the opinion in Edu stop there: "To repeat, our Constitution which took effect in 1935 erased
whatever doubts there might be on that score. Its philosophy is a repudiation of laissez-faire. One of the
leading members of the Constitutional Convention, Manuel A. Roxas, later the first President of the Republic,
made it clear when he disposed of the objection of Delegate Jose Reyes of Sorsogon, who noted the 'vast
extensions in the sphere of governmental functions' and the ‘almost unlimited power to interfere in the affairs
of industry and agriculture as well as to compete with existing business' as 'reflections of the fascination
exerted by [the then] current tendencies in other jurisdictions. He spoke thus. "My answer is that this
constitution has a definite and well defined philosophy, not only political but social and economic].] If in this
Congtitution the gentlemen will find declarations of economic policy they are there because they are necessary
to safeguard the interests and welfare of the Filipino people because we believe that the days have come when
in self-defense, a nation may provide in its constitution those safeguards, the patrimony, the freedom to grow,
the freedom to develop national aspirations and national interests, not to be hampered by the artificia
boundaries which a constitutional provision automatically imposes."[432] (Emphasis supplied, citations
omitted)

In an age of technological advancement and development, the private sector is better suited to assist the state in
providing goods and services that further public interest. Private sector participation in nation building is
recognized and encouraged under Article |1, Section 20 of the Constitution:

SECTION 20. The State recognizes the indispensable role of the private sector, encourages private enterprise,
and provides incentives to needed investments.

Of course, businesses imbued with public interest are still subject to government regulation. Thus, a middle
ground, where relevant government agencies come in to highly regulate such businesses imbued with public
interest is justified.

JG Summit Holdings v. Court of Appealg[433] recognized that there are businesses that may be regulated for
public good, but such regulation per se does not make it a public utility.[434]

An example of a business imbued with public interest and highly regulated is the banking industry. This is
because it is "impressed with public interest and great reliance is made on the bank's sworn profession of
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diligence and meticulousnessin giving irreproachable service."[435]

As early as 1920, the Court ruled in United States v. Tan Piaco[436] that "[p]ublic use is not synonymous with
public interest."[437] The applicable law then interpreted by the Court was Section 14 of Act No. 2307.[438]
Section 14 provides that "[t]he term "public utility' is hereby defined to include every individual, copartnership,
association, corporation or joint stock company... that now or hereafter may own, operate, manage, or control any
common carrier, railroad, street railway. . . engaged in the transportation of passengers, cargo, ... for public use."
According to this Court, "the essential feature of public useisthat it is not confined to privileged individuals, but
is open to the indefinite public."[439]

In 1927, Santos v. Public Service Commission[440] discussed how Section 14 of Act No. 2307 has been
superseded by Section 13 of Act No. 3108. This now provides that "[t]he term "public service' is hereby defined to
include every individual copartnership, association, corporation, or joint-stock company. . . that now or hereafter
may own, operate, manage, or control within the Philippine Islands, for hire or compensation, any common
carrier, railroad, street railway. . . engaged in the transportation of passengers, cargo[.]"[441] In 1932, this Court
explained that "the idea of public useisimplicit in the term 'public service."'[442]

The 1936 case of North Negros Sugar v. Hidalgo[443] involved a road constructed by plaintiff on its own land to
connect the mill site to the provincial road. This road was made accessible to the general public. Motor vehicles
were charged a passage fee of P0.15, but defendant refused to pay this toll. This Court held that "[t]he road in
guestion being a public utility, or, to be more exact, a private property affected with a public interest, it is not
lawful to make arbitrary exceptions with respect to its use and enjoyment."[444] In his Concurring and Dissenting
Opinion, Justice Laurel explained that the term 'public utility' has a technical meaning in this jurisdiction,
referring to enterprises enumerated in Section 13 of Act No. 3108, as amended. According to Justice Laurel,
"[t]he difficulty arises because ‘public utility' is confused with 'public interest.™[445]

Jurisprudence has also clarified that alegislative franchise is not necessary before each public utility may operate,
as certain administrative agencies have been granted the authority to issue licenses for the operation of cellain
public utilities.[446]

In 2003, Republic v. MERALCO[447] held that "[t]he business and operations of a public utility are imbued with
public interest" and that "a public utility is engaged in public service-providing basic commodities and services
indispensable to the interest of the general public."[448]

On the other hand, JG Summit Holdings v. Court of Appeals[449] issued later in 2003 discussed how "the fact
that a business is affected with public interest does not imply that it is under a duty to serve the public."[450]
According to this Court, "[w]hile the business may be regulated for public good, the regulation cannot justify the
classification of a purely private enterprise as a public utility."[451]

The evolution of jurisprudence shows a trend to recognize the difference between public utilities and businesses
imbued with public interest. While public utilities are necessarily businesses imbued with public interest, the
inverseis not aways true.

The existence of businesses imbued with public interests as a separate class must be emphasized. The urgency in
deregulating industries to attract private investors in these businesses should not be delayed by what may be
described as an archaic definition of public utilities. Deregulation in certain industries is economically feasible.
Moreover, it suffices that the applicable laws for businesses imbued with public interests already provide that they
are highly regulated industries.
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VI

The December 9, 2013 Energy Regulatory Commission Letter approval was issued with grave abuse of discretion.
Thus, it must be nullified. | maintain that any further consideration, if appropriate, of factual questions relating to
a proposal by MERALCO for a staggered collection of rate increases and whatever resulting carrying costs, in
order that it may recover generation costs, must be in keeping with the parameters this Opinion has discussed.
Further determinations in such manner fal under the Energy Regulatory Commission's jurisdiction as it is the
administrative authority in charge of issues such as electricity rate increase applications. This includes due
notification of the December 5, 2013 L etter request-and other similar requests-as well as strict compliance with all
the procedural requisites provided under the law, rules, and regulations.

Further to the December 9, 2013 Letter approval, the Energy Regulatory Commission filed a manifestation and
motion attaching a copy of its March 3, 2014 order in the case docketed as ERC Case No. 2014-021MC. The
Commission rendered this March 3, 2014 order even if it was still in the process of "completing its findings on the
possible abuse of market power which could have negatively impacted on the prices of electricity in the
market."[452] It acknowledged that it was based on an unfinished investigation,[453] and yet it included afallo
voiding the Luzon Wholesale Electricity Spot Market prices and imposing regul ated prices instead.[454]

According to respondents, the Energy Regulatory Commission also did not notify the affected parties about ERC
Case No. 2014-021MC, in violation of their right to due process. Most of them manifested before this Court that
they filed petitions to intervene[455] in ERC Case No. 2014-021MC, and motions for reconsideration of the
March 3, 2014 order,[456] to challenge its premature and erroneous findings. Thus, the March 3, 2014 Energy
Regulatory Commission order should similarly be nullified considering the circumstances of its issuance.

ACCORDINGLY, for having been issued with grave abuse of discretion, | vote to DECLARE as NULL and
VOID both the December 9, 2013 Energy Regulatory Commission Letter approving MERALCO's December 5,
2013 Letter proposal, aswell asits March 3, 2014 Order.

[1] Republic Act No. 9136 (2001), sec. 2(c).

[2] Rollo (G.R. No. 210245, val. 1), pp. 33-35. A copy is attached as Annex A of the Petition.
[3] Id. at 33.

[4] 1d. at 33-34. According to MERALCO, it allowed First Gas to run on liquid fuel and llijan to use bio-diesdl. It
also entered a power supply agreement with Therma Mobile.

[5] The AGRA Rules were later replaced by the Rules Governing the Automatic Cost Adjustment and True-up
Mechanisms and Corresponding Confirmation Process for Distribution Utilities adopted in ERC Resolution No.
16, Series of 2009.

[6] Rollo (G.R. No. 210245, val. 1), p. 34.
[7] 1d. at 36-37. A copy is attached as Annex B of the Petition.

[8] Id. at 38-39; rollo (G.R. No. 210255, val. I), pp. 94-95. A copy is attached as Annex C of the G.R. No. 210245
and Annex H of the G.R. No. 210255 Petition.

[9] Rollo (G.R. No. 210255, val. 1), pp. 94-95.
[10] Rollo (G.R. No. 210245, val. I), pp. 3-32. This Petition, docketed as G.R. No. 210245, was filed pursuant to
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Rule 65 of the Rules of Court.

[11] Id. at 25.

[12] Rollo (G.R. No. 210255, val. 1), pp. 3-37. Docketed as G.R. No. 210255.
[13] Id. at 23.

[14] 1d. at 32-33.

[15] Id. at 34.

[16] Rollo (G.R. No. 210245, vol. 1), pp. 42-45.

[17] Rollo (G.R. No. 210502).

[18] Motion for Leave to Intervene and Admit Its Comment-in-Intervention.
[19] Rollo (G.R. No. 210245, vol. ), pp. 63-67.

[20] Id. at 66.

[21] Id.

[22] Id. at 67. See RULES OF COURT, Rule 3, sec. 8 and 11 on necessary parties and non-joinder of parties.
[23] Id. at 67-R-67-S.

[24] 1d. at 682-CC.

[25] Manifestation and Motion dated March 6, 2014.

[26] Manifestation and Motion dated March 6, 2014.

[27] Order dated March 18, 2014.

[28] Rollo (G.R. No. 210245, vol. XXIl11), p. 14644. Bayan Muna Memorandum.
[29] Id. at 14644-14645.

[30] Id. at 14645.

[31] Id.

[32] Id. at 14646.

[33] Id. at 14647.

[34] Id. at 14648.

[35] Id. at 14649.

[36] Id. at 14650.

[37] Id. at 14651.

[39] Id.

[39] Id. at 14652.

[40] Id. at 14652.
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[41] 1d. at 14656.

[42] Rallo (G.R. No. 210255, vol. XX VIII), p. 24215, NASECORE Memorandum.
[43] Id.

[44] Id. at 24216.

[45] Rollo (G.R. No. 210245, vol. XXIl11), p. 14980, MERALCO Memorandum.
[46] Id. at 14995.

[47] 1d. at 14996-14998.

[48] Rollo (G.R. No. 210255, vol. XXIV), p. 22362, Energy Regulatory Commission and Department of Energy
Memorandum.

[49] Id. at 22360.

[50] Id. at 22361.

[51] Id.

[52] Id.

[53] Id. at 22362.

[54] Id. at 22365.

[55] Rollo (G.R. No. 210255, val. 1V), p. 2302, PEMC Consolidated Comment.
[56] Id. at 2303-2304.

[57] 1d. at 2307.

[58] Id. at 2308.

[59] Rallo (G.R. No. 210245, vol. XXI1V), pp. 15480-15482, TMO and TLI Memorandum.
[60] Id. at 16053, FGP Memorandum.

[61] Id. at 16054, FGP Memorandum; id. at 15862-15867, QPPL Memorandum,

[62] Rollo (G.R. No. 210245, vol. XXIV), pp. 15485-15486 and 15489-15490, TMO and TLI Memorandum;
rollo (G.R. No. 210245, vol. XXV), pp. 15707 and 15709, SMEC Memorandum; at 15972 and 15974,
Sem-Calaca Memorandum; at 15788-15790, Masinloc Memorandum; at 16057, FGP Memorandum.

[63] Rollo (G.R. No. 210245, vol. XXV), pp. 15713-15714, SMEC Memorandum; at 16058, FGP Memorandum;
at 15860-15862, QPPL Memorandum.

[64] Id. at 15978-15980, Masinloc Memorandum.

[65] Rollo (G.R. No. 210245, vol. XX1V), p. 15501, TMO and TLI Memorandum.

[66] Rollo (G.R. No. 210245, vol. XXV), pp. 15719-15720, SMEC Memorandum.

[67] Id. at 15715-15716, SMEC Memorandum.

[68] Rollo (G.R. No. 210245, vol. XX1V), pp. 15501-15502, TMO and TLI Memorandum; rollo (G.R. No.
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210245, vol. XXV), pp. 15722-15723, SMEC Memorandum; at 16060, FGP Memorandum; at 15868-15871,
QPPL Memorandum.

[69] Rollo (G.R. No. 210245, vol. XXV), p. 16060, FGP Memorandum.

[70] Rollo (G.R. No. 210245, vol. XX1V), p. 15498, TMO and TLI Memorandum,; rollo (G.R. No. 210245, vol.
XXV), pp. 15714-15715, SMEC Memorandum; at 16059, FGP Memorandum; at 15829, QPPL Memorandum.

[71] Rollo (G.R. No. 210245, vol. XX1V), p. 15500, TMO and TLI Memorandum.
[72] 1d. at 15502.

[73] Rollo (G.R. No. 210245, vol. XXI11), p. 14731, SNAP Memorandum,; rollo (G.R. No. 210245, vol. XXIV), p.
15315, AP Renewables Memorandum; at 15423, Panasia Memorandum; Rollo (G.R. No. 210255, vol. XX VII1),
p. 24023, 1590 Memorandum.

[74] Rollo (G.R. No. 210245. vol. XXII1), pp. 14848-14853, Trans-Asia Memorandum; rollo (G.R. No. 210245,
vol. XXIV), pp. 15323-15328. AP Renewables Memorandum; at 15413-15419, Panasia Memorandum; at
15643-15651, Northern Renewables Memorandum; at 15618-15619, GNPower Memorandum; rollo (G.R. No.
210255, vol. XXVII1), pp. 23999-24006, 1590 Memorandum.

[75] Rollo (G.R. No. 210245, vol. XXII1), p. 14733, SNAP Memorandum; rollo (G.R. No. 210245, vol. XXIV),
pp. 15424, 15436, Panasia Memorandum.

[76] Rollo (G.R. No. 210245, vol. XXII1), pp. 14733-14734, SNAP Memorandum.
[77] 1d. at 14735.

[78] Rollo (G.R. No. 210245, vol. XXIV), p. 15657, Northern Renewables Memorandum; rollo (G.R. No.
210255, vol. XXVII1), pp. 24011-24012, 1590 Memorandum.

[79] Rallo (G.R. No. 210245, vol. XXI11), p. 14738, SNAP Memorandum; at 14853, Trans-Asia Memorandum;
rollo (G.R. No. 210245, vol. XXIV), pp. 15316-15320, AP Renewables Memorandum; at 15419-15421, Panasia
Memorandum; at 15619-15620, GNPower Memorandum; rollo (G.R. No. 210255, vol. XXVIII), pp.
24111-24113, PSALM Memorandum.

[80] Rollo (G.R. No. 210245, vol. XXIIl), p. 14738, SNAP Memorandum; at 14853-14854, Trans-Asia
Memorandum; rollo (G.R. No. 210245, vol. XX1V), pp. 15316-15320, AP Renewables Memorandum; at 15421,
Panasia Memorandum; at 15649, Northern Renewables Memorandum,; rollo (G.R. No. 210255, vol. XXVIII), p.
24004, 1590 Memorandum.

[81] Roallo (G.R. No. 210245, vol. XXII1), p. 14739, SNAP Memorandum; rollo (G.R. No. 210245, vol. XXIV),
pp. 15322-15323, AP Renewables Memorandum; at 15414-15418, Panasia Memorandum.

[82] Rollo (G.R. No. 210245, vol. XXIII), p. 14762, SNAP Memorandum; at 14352-14353, Trans-Asia
Memorandum; rollo (G.R. No. 210245, vol. XXI1V), p. 15322, AP Renewables Memorandum; at 15654, Northern
Renewables Memorandum,; at 15619-15620, GNPower Memorandum; rollo (G.R. No. 210255, vol. XXVII1), pp.
24010-24012, 1590 Memorandum; at 24113-24114, PSALM Memorandum.

[83] Rollo (G.R. No. 210245, vol. XXIl11), pp. 14658-14659, Bayan Muna Memorandum.
[84] Id.
[85] Id. at 14658.
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[86] Id. at 14660.
[87] Rollo (G.R. No. 210245, vol. XXIl11), p. 15034. MERALCO Memorandum.
[88] Id. at 15037.
[89] Id. at 15041.
[90] Id. at 15044.

[91] Rollo (G.R. No. 210255, vol. XXIV), p. 22384, Energy Regulatory Commission and Department of Energy
Memorandum.

[92] Id. at 22385.

[93] Id. at 22413-22414.

[94] Id. at 22415.

[95] Id.

[96] Id. at 15505-15506, TMO and TLI Memorandum.

[97] Id. at 15507.

[98] Id.

[99] Rollo (G.R. No. 210245, vol. XXIl11), p. 14663, Bayan Muna Memorandum.
[100] Id.

[101] Rallo (G.R. No. 210255, val. 1), p. 26, NASECORE Petition; rollo (G.R. No. 210255, vol. XXVII1), p.
24219, NASECORE Memorandum.

[102] Rollo (G.R. No. 210255, val. 1), p. 22, NASECORE Petition, citing Section 2(c) of the EPIRA Law; rollo
(G.R. No. 210255, vol. XXVII1), p. 24220, NASECORE Memorandum.

[103] Rallo (G.R. No. 210255, val. 1), p. 24. NASECORE Petition; rollo (G.R. No. 210255, vol. XXVIIl), p.
24221, NASECORE Memorandum.

[104] Rollo (G.R. No. 210255, val. 1), pp. 24-25, NASECORE Petition; rollo (G.R. No. 210255, val. XXVII1), p.
24221-24223, NASECORE Memorandum.

[105] Rollo (G.R. No. 210255, val. XX V1), p. 24236, NASECORE Memorandum.
[106] Id.

[107] Id. at 24241.

[108] Id. at 24238.

[109] Id.

[110] Rollo (G.R. No. 210245, val. XXIlIl1), p. 15026, MERALCO Memorandum.

[111] 517 Phil. 23-67 (2006) [Per J. Callgo, Sr., En Banc].

[112] Rollo (G.R. No. 210245, val. X X1I1), pp. 15029-15030, MERAL CO Memorandum.
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[113] Id. at 15031.

[114] Rollo (G.R. No. 210255, vol. XXI1V), p. 22375, Energy Regulatory Commission and Department of Energy
Memorandum.

[115] Id. at 22375.

[116] See Section 2, Article 111 of the Guidelines for the Automatic Adjustment of Generation Rates and System
loss Rates by Distribution Utilities or the AGRA Rules. The AGRA Rules were later replaced by the Rules
Governing the Automatic Cost Adjustment and True-up Mechanisms and Corresponding Confirmation Process
for Distribution Utilities adopted in Resolution No. 16, Series of 2009, of the Energy Regulatory Commission.

[117] Rollo (G.R. No. 210255, val. XXIV), p. 22377, Energy Regulatory Commission and Department of Energy
Memorandum.

[118] Section 1, Article VIII of the AGRA Rules provides that the "ERC may allow an exception from any
provisions of these Guidelines, if such exception is found to be in the public interest and is not contrary to law or
any other related rules and regulations.”

[119] Rollo (G.R. No. 210255, vol. XXI1V), p. 22378. Energy Regulatory Commission and Department of Energy
Memorandum.

[120] Id. at 22381.

[121] Id. at 22380-22381.
[122] Id. at 22382.

[123] Id.

[124] Id. at 22401.

[125] Id. at 22402.

[126] Id. at 22403-22405.
[127] Id. at 22407.

[128] Id. at 22408.

[129] Id. at 224009.

[130] Id. at 22406.

[131] Id. at 22412-22413.
[132] Rollo (G.R. No. 210245, vol. XX1V), p. 15246, PEMC Memorandum.

[133] Rallo (G.R. No. 210245, vol. XXIV), p. 15531, TMO and TLI Memorandum; rollo (G.R. No. 210245, vol.
XXV), p. 15725. SMEC Memorandum; at 15927, Masinloc Memorandum; at 15783, Sem-Calaca Memorandum.

[134] Rollo (G.R. No. 210245, vol. XXV), p. 15920, Masinloc Memorandum.

[135] Rollo (G.R. No. 210245, vol. XX1V), pp. 15536-15537, TMO and TLI Memorandum.

[136] Id. at 15508, TMO and TLI Memorandum.

[137] Rallo (G.R. No. 210245, vol. XXIII), pp. 14858-14859, Trans-Asia Memorandum; rollo (G.R. No. 210245,
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vol. XX1V), p. 15361-15363, AP Renewables Memorandum; at 15654, 15660-15661, Northern Renewables
Memorandum; at 15627, GNPower Memorandum; rollo (G.R. No. 210255, vol. XXVIIl), pp. 24008-24009,
24012-24014, 1590 Memorandum.

[138] Rollo (G.R. No. 210245, vol. XX1V), p. 15628, GNPower Memorandum.

[139] Roallo (G.R. No. 210245, vol. XXIIl), p. 14770, SNAP Memorandum; rollo (G.R. No. 210245, vol. XXIV),
p. 15398, Renewables Memorandum.

[140] Rollo (G.R. No. 210245, vol. XXIV), pp. 15352-15356, AP Renewables Memorandum; at 15438, Panasia
Memorandum; at 15647, Northern Renewables Memorandum.

[141] Id. at 15356-15358, AP Renewables Memorandum.

[142] Rollo (G.R. No. 210245, vol. XXIII), p. 14799, PEPOA Memorandum.
[143] Id. at 14799.

[144] Id.

[145] Id. at 14803-14804.

[146] Id. at 14666, Bayan Muna Memorandum.

[147] Id. at 14671.

[148] Id. at 14672.

[149] Id. at 14673.

[150] SECTION 25. Retail Rate. - The retail rates charged by distribution utilities for the supply of electricity in
their captive market shall be subject to regulation by the ERC based on the principle of full recovery of prudent
and reasonable economic costs incurred, or such other principles that will promote efficiency as may be
determined by the ERC.

Every distribution utility shall identity and segregate in its bills to end-users the components of the retail rate, as
defined in this Act.

[151] Rallo (G.R. No. 210255, val. 1), pp. 27-28. NASECORE Petition; rollo (G.R. No. 210255, vol. XX VIII), p.
24225, NASECORE Memorandum.

[152] Rollo (G.R. No. 210245, vol. XX111), pp. 15046-15047, MERALCO Memorandum.

[153] Rollo (G.R. No. 210255, val. XXI1V), p. 22385, Energy Regulatory Commission and Department of Energy
Memorandum.

[154] Id. at 22387.
[155] Id. at 22389.
[156] Id. at 22386.
[157] Id.
[158] Id.
[159] Id. at 22387.
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[160] Id. at 22388.

[161] Roallo (G.R. No. 210245, val. XXIV), p. 15535, TMO and TLI Memorandum; rollo (G.R. No. 210245, vol.
XXV), p. 15725, SMEC Memorandum.

[162] Rollo (G.R. No. 210245, val. XXIV), p. 15531, TMO and TLI Memorandum; rollo (G.R. No. 210245, vol.
XXV), pp. 15726-15727, SMEC Memorandum; at 15927-15928, Masinloc Memorandum; at 15783, Sem-Calaca
Memorandum.

[163] Rollo (G.R. No. 210245, vol. XX1V), p. 15532, TMO and TLI Memorandum.

[164] Roallo (G.R. No. 210245, val. XXIV), p. 15541, TMO and TLI Memorandum; rollo (G.R. No. 210245, vol.
XXV), p. 15936, Masinloc Memorandum; at 15784, Sem-Calaca Memorandum.

[165] Rollo (G.R. No. 210245, val. XXII1), pp. 14805-14806, PEPOA Memorandum.
[166] Id. at 14806.

[167] Rollo (G.R. No. 210245, val. XXIlI1), p. 14678, Bayan Muna Memorandum.
[168] Id. at 14679.

[169] Id. at 14680.

[170] Id.

[171] Id. at 14681.

[172] 63 Phil. 664 (1936) [Per J. Recto, En Banc].

[173] Rollo (G.R. No. 210245, val. XXIlI1), p. 14682, Bayan Muna Memorandum.
[174] 1d. at 14684-14685, Bayan Muna Memorandum.

[175] Rollo (G.R. No. 210245, val. XXIIl1), p. 14999, MERALCO Memorandum.
[176] Id. at 15010-15011.

[177] Id. at 15016.

[178] Id. at 15025.

[179] Rallo (G.R. No. 210255, val. XX1V), p. 22368, Energy Regulatory Commission and Department of Energy
Memorandum.

[180] Id. at 22370.
[181] Id. at 22373.
[182] Id. at 22371.
[183] Id. at 22372.
[184] Id. at 22418.
[185] 1. at 22419-22420.
[186] Id. at 22423.
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[187] Id. at 22430.
[188] Id. at 22432.
[189] Id. at 22436.
[190] Id. at 22445.
[191] Rollo (G.R. No. 210245, vol. XXI1V), p. 15250, PEMC Memorandum.
[192] Id. at 15251.

[193] Rallo (G.R. No. 210245, val. XX1V), p. 15544, TMO and TLI Memorandum; rollo (G.R. No. 210245, val.
XXV), p. 15733, SMEC Memorandum; at 15762-15764, Sem-Calaca Memorandum.

[194] Rollo (G.R. No. 210245, vol. XXIV), pp. 15546-15548, TMO and TU Memorandum; rollo (G.R. No.
210245, vol. XXV), pp. 15733-15735, SMEC Memorandum; at 15958-15959, Masinloc Memorandum; at
15772-15773, Sem-Calaca Memorandum.

[195] Rallo (G.R. No. 210245, val. XXIV), p. 15555, TMO and TLI Memorandum; rollo (G.R. No. 210245, vol.
XXV), pp. 15736-15737, SMEC Memorandum; at 15961-15962, Masinloc Memorandum; at 15766-15768,
Sem-Calaca Memorandum.

[196] Rollo (G.R. No. 210245, vol. XXV), pp. 16065-16069, FGP Memorandum.
[197] Id. at 16070-16071; id. at 15846, QPPL Memorandum.

[198] Id. at 16071-16072, FGP Memorandum.

[199] Id. at 16073-16077; id. at 15836, QPPL Memorandum.

[200] Rallo (G.R. No. 210245, vol. XXI1I), pp. 14746-14751, SNAP Memorandum; rollo (G.R. No. 210245, vol.
XXIV), pp. 15363-15364, AP Renewables Memorandum; at 15427, Panasia Memorandum; at 15661-15662,
Northern Renewables Memorandum; rollo (G.R. No. 210255, vol. XXVIII), pp. 24095-24096, PSALM
Comment.

[201] Rollo (G.R. No. 210245, vol. XXIIl), pp. 14746-14752, SNAP Memorandum; at 14853, Trans-Asia
Memorandum; rollo (G.R. No. 210245, vol. XXIV), pp. 15364-15341, AP Renewables Memorandum; at
15652-15653, Northern Renewables Memorandum; at 15623-15624, GNPower Memorandum; Rollo (G.R. No.
210255, vol. XXVII1), p. 24006, 1590 Memorandum; at 24115-24118, PSALM Memorandum.

[202] Rollo (G.R. No. 210245, val. XX1V), p. 15364, AP Renewables Memorandum.

[203] Id. at 15375-15378.

[204] Id. 15376-15377.

[205] Rallo (G.R. No. 210245, vol. XXI11), pp. 14748, 14750-14752, SNAP Memorandum; at 14856, Trans-Asia
Memorandum; Rollo (G.R. No. 210245, vol. XXIV), pp. 15330-15333, AP Renewables Memorandum.

[206] Rallo (G.R. No. 210245, vol. XXII1), p. 14753, SNAP Memorandum,; at 14854, Trans-Asia Memorandum;
Rollo (G.R. No. 210245, vol. XXIV), pp. 15341-15342, AP Renewables Memorandum, 15371-15372; at 15429,
Panasia Memorandum: rollo (G.R. No. 210255, vol. XXVII1), pp. 24116-24118, PSALM Memorandum.

[207] Rollo (G.R. No. 210245, vol. XXII1), p. 14759, SNAP Memorandum: at 14856-14858, Trans-Asia
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Memorandum; rollo (G.R. No. 210245, vol. XX1V), pp. 15373-15374, AP Renewables Memorandum; at 15429,
Panasia Memorandum; at 15664-15665, Northern Renewables Memorandum; at 15625-15626, GNPower
Memorandum; rollo (G.R. No. 210255, vol. XXVII1), pp. 24016-24017, 1590 Memorandum.

[208] Rollo (G.R. 210245, vol. XXI1V), p. 15430, Panasia Memorandum; at 15363-15372, AP Renewables
Memorandum; at 15664, Northern Renewables; at 15625, GNPower Memorandum; rollo (G.R. No. 210245, val.
XXI), pp. 14756-14759, SNAP Memorandum; rollo (G.R. No. 210255, vol. XXVIII), p. 24016, 1590
Memorandum.

[209] Rallo (G.R. No. 210245, vol. XXII1), p. 14786, PEPOA Memorandum; PEPOA cited Section 31 of the
EPIRA in that end-users are considered part of the contestable market "when their average peak demand for
power for a certain period reaches a certain level "

[210] Id. at 14786.
[211] Id. at 14787.
[212] Id.

[213] Id. at 14789.
[214] Id. at 14792.

[215] Rollo (G.R. No. 210255, val. 1), p. 29, NASECORE Petition; rollo (G.R. No. 210255, vol. XXVIII) p.
24226, NASECORE Memorandum.

[216] Rollo (G.R. No. 210255, vol. XX VII1), pp. 24229-24230, NASECORE Memorandum.
[217] Id. at 24232.

[218] Id. at 24233.

[219] Id.

[220] Id.

[221] Rollo (G.R. No. 210245, val. XXII1), p. 15051, MERALCO Memorandum.

[222] Id. at 15054-15057.

[223] Id. at 15059-15060.

[224] 1d. at 15069-15071.

[225] Rollo (G.R. No. 210255, val. XXI1V), p. 22448, Energy Regulatory Commission and Department of Energy
Memorandum.

[226] Id. at 22448-22449.
[227] 1d. a 22449-22450.
[228] 1d. at 22448.

[229] Rallo (G.R. No. 210245, val. XXIV), p. 15561, TMO and TLI Memorandum; rollo (G.R. No. 210245, vol.
XXV), p. 15743, SMEC Memorandum,; at 15981-15986, Masinloc Memorandum.

[230] Rollo (G.R. No. 210245, val. XXV), p. 15987, Sem-Calaca Memorandum.
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[231] Rollo (G.R. No. 210245, vol. XX1V), p. 15564, TMO and TLI Memorandum.
[232] Rollo (G.R. No. 210245, vol. XXV), p. 15855, QPPL Memorandum.

[233] Id. at 15856.

[234] 1d. at 15856-15860.

[235] Roallo (G.R. No. 210245, vol. XXIIl), p. 14764; rollo (G.R. No. 210245, vol. XXIV), p. 15393, SNAP
Memorandum.

[236] Rollo (G.R. No. 210245, vol. XXIII), p. 14764, SNAP Memorandum; rollo (G.R. No. 210245, vol. XX1V),
pp. 15393-15395, AP Renewables Memorandum.

[237] Rollo (G.R. No. 210245, vol. XXIII), pp. 14768-14769, SNAP Memorandum.

[238] Id. at 14771. SNAP Memorandum; Rollo (G.R. No. 210245, vol. XXIV), pp. 15400-15401, AP Renewables
Memorandum; at 15667, Northern Renewables Memorandum; rollo (G.R. No. 210255, vol. XXVI1I), p. 24019,
1590 Memorandum.

[239] Rollo (G.R. No. 210245, vol. XXIIl), p. 14767, SNAP Memorandum; Id. at 14860, Trans-Asia
Memorandum; Rollo (G.R. No. 210245, vol. XXIV), pp. 15395-15396, AP Renewables Memorandum; Rollo
(G.R. No. 210255, vol. XXVII1), p. 24023, 1590 Memorandum.

[240] Rollo (G.R. No. 210245, vol. XXIII), pp. 14859-14860, 14862, Trans-Asia Memorandum; at 14768, SNAP
Memorandum; rollo (G.R. No. 210245, vol. XX1V), pp. 15397-15399, AP Renewables Memorandum; at 15442,
Panasia Memorandum; at 15670-15672, Northern Renewables Memorandum; rollo (G.R. No. 210255, vol.
XXVII), pp. 24021-24023, 1590 Memorandum.

[241] Rollo (G.R. No. 210245, val. XXIlI1), p. 14862, Trans-Asia Memorandum.
[242] Id. at 14769, SNAP Memorandum.
[243] Id. at 14863, Trans-Asia Memorandum.

[244] Rollo (G.R. No. 210245, vol. XX1V), pp. 15673-15674, Northern Renewables Memorandum; Rollo (G.R.
No. 210255, vol. XXVI1I1), pp. 24023-24024, 1590 Memorandum.

[245] Rallo (G.R. No. 210245, vol. XXII1), p. 14772, SNAP Memorandum,; at 14864, Trans-Asia Memorandum;
rollo (G.R. No. 210245, vol. XX1V), p. 15401, AP Renewables Memorandum; at 15441, Panasia Memorandum;
at 15665, 15676, Northern Renewables Memorandum; rollo (G.R. No. 210255, vol. XXVII1), pp. 24018-24020,
24026, 1590 Memorandum.

[246] Batas Pambansa Blg. 129 or the Judiciary Reorganization Act of 1980 specifies the subject-matter of the
Court of Appeals, the Regiona Trial Court, Metropolitan Trial Courts, Municipal Trial Courts, and Municipal
Circuit Trial Courts. Presidential Decree No. 1083, meanwhile, defines the jurisdiction of Shari'a District and
Circuit Courts. Presidential Decree No. 1606, as amended by Republic Act No. 8249, states the jurisdiction of the
Sandiganbayan. Lastly, Republic Act No. 1125, as amended by Republic Act No. 9282, defines the jurisdiction
for the Court of Tax Appeals.

[247] An action can either be civil or criminal. Batas Pambansa Blg. 129, as amended by Republic Act No. 7691,
assigns the court of origin for civil cases based on the amount of the claim involved.

[248] Article VIII of the Constitution enumerates the procedure or remedies that could be availed of before this
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Court, which includes an appeal by certiorari under Rule 45 of the Rules of Court, review of judgments and final
orders or resolution of the Commission on Elections or Commission on Audit under Rule 64, or certiorari,
prohibition, and mandamus via Rule 65. This Court also has origina jurisdiction over extraordinary writs such as
habeas corpus, amparo, data or kalikasan.

[249] Jurisdiction over the defendant in a civil case is acquired through service of summons (RULES or COURT,
Rule 14). Jurisdiction over the accused in a crimina case is either through voluntary appearance or through a
legally effected arrest (RULES OF COURT, Rule 113).

[250] CONST., art. VIII, sec. 2.
[251] Republic Act No. 9136, (2001) sec. 43(u).
[252] Republic Act No. 9136, (2001) sec. 4(aaa):

"Transmission Charge" refers to the regulated cost or charges for the use of a transmission system which may
include the availment of ancillary services." See also sec. 19.

[253] Republic Act No. 9136, (2001) sec. 4(p):

"Distribution Wheeling Charge" refers to the cost or charge regulated by the [Energy Regulatory Commission] for
the use of adistribution system and/or the availment of related services." See also sec. 24.

[254] Republic Act No. 9136, (2001) sec. 4(aa):

"Retail Rate" refers to the total price paid by end-users consisting of the charges for generation, transmission and
related ancillary services, distribution, supply and other related chargers for electric service." See also sec. 25.

[255] Energy Regulatory Commission's Rules of Procedure, rule 6, secs. 1 to 2.

[256] Republic v. Lacap, 546 Phil. 87, 97-98 (2007) [Per J. Austria-Martinez, Third Division]. One of the earlier
cases that compiled the list of exceptions to the doctrine of exhaustion of administrative remedies is Sunville
Timber Products v. Abad (283 Phil. 400 (1992) [Per J. Cruz, First Division]). Included in the exceptions
enumerated in Sunville is when the subject of the controversy is private land. Lacap included more grounds when
it considered grounds (c), (h), and (i).

[257] Rallo (G.R. No. 210245, val. |) pp. 656-659, Bayan Muna Amended Petition; Amended Petition in G.R.
No. 210255, pp. 32-35.

[258] Republic Act No. 9136 (2001), sec. 78.
[259] 263 Phil. 57 (1990) [Per J. Regalado, Second Division].
[260] Id. at 64.

[261] See PAUL A. SAMUELSON & WILLIAM D. NORDHAUS, ECONOMICS (19[th] ed., 2009), p. 6609.
Opportunity cost is"[t]he value of the best alternative use of an economic good."

[262] National Development Company v. Collector of Customs, 118 Phil. 1265 (1963) [Per J. Bautista Angel0].
[263] Id. at 1271.
[264] Republic Act No. 9209 (2003), sec. 1.

[265] As published in the MERAL CO website <https.//www.meral co.com.ph>.
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[266] Rollo (G.R. No. 210245, val. I) pp. 651-656. Bayan Muna Amended Petition.
[267] Rollo (G.R. No. 210245, val. XXII1), pp. 14786-14787. PEPOA Memorandum.
[268] Rollo (G.R. No. 210245, vol. XXV), pp. 15715-15716. SMEC Memorandum.
[269] Republic Act No. 9136 (2001), sec. 4(h):

"Contestable Market" refers to the electricity end-users who have a choice of a supplier of electricity as may be
determined by the [Energy Regulatory Commission] in accordance with this Act.

[270] EPIRA Implementing Rules and Regulations, rule 4(vvv):

"Retail Competition" refers to the provision of electricity to a Contestable Market by Suppliers through Open
Access.

[271] Rollo (G.R. No. 210245, val. XXIIl1), p. 14787, PEPOA Memorandum.
[272] Rollo (G.R. No. 210245, vol. XXIV), p. 15501, TMO and TLI Memorandum.
[273] TSN dated January 21, 2014, pp. 86-87.

[274] Rollo (G.R. No. 210245, vol. XXII1), p. 14999, MERALCO Memorandum; rollo (G.R. No. 210245, vol.
XXI1V), p. 15500-15502, TMO and TLI Memorandum; rollo (G.R. No. 210245, vol. XXV) pp. 15722-15723,
SMEC Memorandum.

[275] Rollo (G.R. No. 210255, vol. XXI1V), p. 22368, Energy Regulatory Commission and Department of Energy
Memorandum.

[276] TSN dated January 21, 2014, p. 101.
[277] Id. at pp. 70-71.

[278] AGRA Rules, art. VIII, sec. 1.

[279] RULES OF COURT, Rule 65, sec. 1.
[280] RULES OF COURT, Rule 65, sec. 2.

[281] SMART Communications, Inc. v. National Telecommunications Commission, 456 Phil. 145, 156 (2003)
[Per J. Y nares-Santiago, First Division].

[282] Id. at 157, citing J. Bellosillo, Separate Opinion in Commissioner of Internal Revenue v. Court of Appeals,
329 Phil. 987 (1996) [Per J. Vitug, First Division].

[283] Province of Zamboanga del Norte v. Court of Appeas, 396 Phil. 709, 717 (2000) [Per J. Pardo, First
Division].
[284] Id., citing Paat v. Court of Appeals, 334 Phil. 146 (1997) [Per J. Torres, Jr., Second Division].

[285] Spouses Delos Santos v. Metropolitan Bank and Trust Company, 698 Phil. 1, 16 (2012) [Per J. Bersamin,
First Division].

[286] Freedom from Debt Coalition v. Energy Regulatory Commission, 476 Phil. 134, 215 (2004) [Per J. Tinga,
En Banc] citing Republic v. Cocofed, 423 Phil. 735 (2001) [Per J. Panganiban, En Banc] and Tafiada v. Angara,
338 Phil. 546 (1997) [Per J. Panganiban, First Division].
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[287] Energy Regulatory Board v. Court of Appeals, 409 Phil. 36, 53-54 (2001) [Per J. Y nares-Santiago, First
Division] citing Lo v. Court of Appeals, 378 Phil. 818 (1999) [Per J. Mendoza, Second Division] further citing
Timbancaya v. Vicente, 119 Phil. 169 (1963) [Per J. Reyes, En Banc]; and Itogon-Suyoc Mines v. Office of the
President, 336 Phil. 804 (1997) [Per J. Padilla, En Banc]. See also Veloso v. Commission on Audit, 672 Phil. 419
(2011) [J. Perdlta, En Banc], citing Yap v. Commission on Audit, 633 Phil. 174 (2010) [J. Leonardo-De Castro,
En Banc].

[288] CONST., art. VI, sec. 1.

[289] 476 Phil. 134 (2004) [Per J. Tinga, En Banc].

[290] Id. at 215.

[291] 517 Phil. 23 (2006) [PerJ. Callgjo, Sr., En Banc].

[292] Id. at 55.

[293] Rollo (G.R. No. 210255, vol. XXV111), p. 24219, NASECORE Memorandum.
[294] 1d.

[295] Rallo (G.R. No. 210255, val. XX1V), p. 22375, Energy Regulatory Commission and Department of Energy
Memorandum.

[296] Id. at 22403-22406.
[297] Rollo (G.R. No. 210245, vol. XXIIl), p. 14799, PEPOA Memorandum.

[298] See Vivas v. Monetary Board of the Bangko Sentral ng Pilipinas, 716 Phil. 132, 153 (2013) [Per J.
Mendoza, Third Division], citing Gutierrez v. Department of Budget and Management, 630 Phil. 1 (2010) [Per J.
Abad, En Banc].

[299] Id., citing Dasmarifias Water District v. Leonardo-De Castro, 587 Phil. 403 (2008) [Per J. Corona, En
Banc].

[300] AGRA Rules, art. I, sec. 1.

The formula is: GR = AGC + OGA, where: GR = Generation Rate to be charged per kWh; AGC = Adjusted
Generation Cost, automatically computed without need of prior [Energy Regulatory Commission] verification and
confirmation....; and OGA = Other Generation Rate Adjustments|.]

[301] Republic Act No. 9136 (2001).

[302] Ponencia, p. 22.

[303] Id.

[304] Id.

[305] J. Lazaro-Javier's Reflections, p. 1.

[306] United Coconut Planters Bank v. Looyuko, 560 Phil. 581, 592 (2007) [Per J. Austria-Martinez Third
Division].

[307] Rollo (G.R. No. 210225, val. I), p. 257, MERALCO's L etter dated December 5, 2013.

[308] Figures are rounded off to two decimal points. Data as published monthly from the MERALCO website
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accessed on February 28, 2022 at <https.//company.meral co.com.ph/news-and-advisories/rates-archives>.
[309] Republic Act N0.9136 (2001), sec. 2(c).
[310] Republic Act No. 9136 (2001), sec. 2(j).

[311] The other signa is the quantity demanded and supplied. See PAUL A. SAMUELSON AND WILLIAM D.
NORDHAUS, ECONOMICS 57 (EIGHTEENTH EDITION, 2006).

[312] Republic Act No, 9136 (2001), sec. 43(r)(s):

() In the exercise of itsinvestigative and judicial powers, act against any participant or player in the energy sector
for violations of any law, rule and regulation governing the same, including the rules on cross-ownership,
anti-competitive practices, abuse of market positions and similar or related acts by any participant in the energy
sector or by any person, as may be provided by law, and require any person or entity to submit any report or data
relative to any investigation or hearing conducted pursuant to this Act;

(s) Inspect, on its own or through duly authorized representatives, the premises, books of accounts and records of
any person or entity at any time, in the exercise of its quasi-judicial power for purposes of determining the
existence of anti-competitive behavior and/or market power abuse and any violation of rules and regulations
issued by the ERC.

[313] 476 Phil. 134 (2004) [Per J. Tinga, En Banc].

[314] Id. at 209.

[315] Id. at 257, MERALCO's Letter dated December 5, 2013.

[316] Rollo (G.R. No. 210255, val. I), p. 94. ERC's L etter dated December 9, 2013.
[317] Id.

[318] Id. at 257. MERALCO's Letter dated December 5, 2013.

[319] Id. at 94. ERC's L etter dated December 9, 2013.

[320] Id.

[321] Id. at 257, MERALCO's L etter dated December 5, 2013.

[322] Rollo (G.R. No. 210255, Val. 1), p. 94.

[323] Secretary of Justice v. Lantion, 379 Phil. 165, 198 (2000) [Per J. Melo, En Banc].
[324] 379 Phil. 165 (2000) [Per J. Melo, En Banc].

[325] Id. at 198.

[326] 69 Phil. 635 (1940) [Per J. Laurel, En Banc].

[327] Id. at 639.

[328] Id. at 642.

[329] Id. at 642-644.

[330] Id. at 642-643.
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[331] Annex of Billing Statements.

[332] Compliance of PEMC regarding bidding on November 2013.

[333] Compliance Annexes.

[334] TSN dated February 11, 2014, pp. 65-66.

[335] Ang Tibay v. The Court of Industrial Relations, 69 Phil. 635, 643 (1940) [Per J. Laurel, En Banc].
[336] TSN dated February 11, 2014, pp. 63-64.

[337] TSN dated February 11, 2014, pp. 64-65.

[338] TSN dated February 11, 2014, pp. 92-93.

[339] TSN dated February 11, 2014, p. 65. Director Juan admitted to being present during the decision-making
process of the ERC on December 9, 2014.

[340] ERC Resolution No. 38, series of 2006.

[341] ERC Resolution No. 38, series of 2006, Rule 1, Section 1.
[342] ERC Resolution No. 38, series of 2006, Rule 1, Section 2.
[343] ERC Resolution No. 38, series of 2006, Rule 1, Section 3.
[344] ERC Resolution No. 38, series of 2006, Rule 2, Section 2.
[345] ERC Resolution No. 38, series of 2006, Rule 5, Section 3.
[346] ERC Resolution No. 38, series of 2006, Rule 6, Section 2.
[347] ERC Resolution No. 45, series of 2006.

[348] Power Supply Agreement.

[349] TSN dated February 11, 2014, pp. 94-95.

[350] ERC's Competition Rules and Complaint Procedures, Rule 4, Section 2.
[351] 280 Phil. 548 (1991) [Per J. Feliciano, First Division)].
[352] Id. at 556-557.

[353] 249 Phil. 49 (1988) [Per J. Cruz, First Division].

[354] Id. at 59.

[355] In the Matter of the Prices in the Wholesale Electricity Spot Market (WESM) for the Supply Months of
November and December 2013 and the Exercise by the Commission of its Regulatory Powers to Intervene and
Direct the Imposition of Regulated Prices Therein without Prejudice to the Ongoing Investigation on the
Allegation of Anti-Competitive Behavior and Possible Abuse of Market Power Committed by Some WESM
Participants.

[356] 560 Phil. 581 (2007) [Per J. Austria-Martinez, Third Division].
[357] Id. at 591-592.
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[358] Republic Act No. 9136 (2001), sec. 2(c).
[359] Republic Act No. 9136 (2001), sec. 4(c).
[360] See JOSEPH STIGLITZ, ECONOMICS OF THE PUBLIC SECTOR (THIRD EDITION), p. 80.

[361] Id. at 218. Stiglitz discusses this part in relation to environmental policy but the concept of externalities
applies to any situation wherein an individual is forced to incur costs (or in the event that the externalities are
positive, forced to benefit). Externalities tend to bring down social utility if society is forced to incur marginal
costs, or bring up socia utility if society will be benefitted by the externality. See also, Ronald Coase, The
Problem of Social Cost, 3J.L. & ECON | (1960).

[362] Id. at 218-220.
[363] Id. at 221-234.
[364] Ponencia, p. 7.
[365] Id.

[366] Republic Act No

[367] Ang Tibay v. The Court of Industrial Relations, 69 Phil. 635, 640 (1940) [Per J. Laurel, En Banc].

. 9136 (2001), sec. 2(c).

[368] TSN dated February 11, 2014, p. 72.

[369] Republic Act No
[370] Republic Act No

[371] Republic Act No.
[372] Republic Act No.
[373] Republic Act No.
[374] Republic Act No.
[375] Republic Act No.
[376] Republic Act No.
[377] Republic Act No.
[378] Republic Act No.
[379] Republic Act No.
[380] Republic Act No.
[381] Republic Act No.
[382] Republic Act No.
[383] Republic Act No.
[384] Republic Act No.

. 9136 (2001), sec. 5.
. 9136 (2001), sec. 8.
9136 (2001), sec. 8.
9136 (2001), sec. 21.
9136 (2001), sec. 30.
9136 (2001), sec. 30.
9136 (2001), sec. 30.
9136 (2001), sec. 38.
9136 (2001), sec. 6.
9136 (2001), sec. 8.
9136 (2001), sec. 19.
9136 (2001), sec. 22.
9136 (2001), sec. 38.
9136 (2001), sec. 39.
9136 (2001), sec. 41.
9136 (2001), sec. 49.

[385] CONST., art. XI1, sec. 19. (Emphasis supplied)
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[386] Garciav. Corona, 378 Phil. 848 (1999) [Per J. Y nares-Santiago, En Banc].
[387] REV. PEN. CODE, art. 186(1).

[388] REV. PEN. CODE, art. 186(3).

[389] INTELLECTUAL PROP. CODE, sec. 168.2.

[390] Energy Regulatory Board v. Court of Appeals, 409 Phil. 36, 46 (2001) [Per J. Ynares-Santiago, First
Division]. Principles were enunciated in light of the deregulation of the downstream oil industry.

[391] 346 Phil. 321 (1997) [Per J. Puno, En Banc].

[392] Id. at 367-368.

[393] ROBERT COOTER & THOMAS ULEN, LAW AND ECONOMICS 38-42 (6[th] ed., 2016).
[394] PAUL A. SAMUELSON & WILLIAM D. NORDHAUS, ECONOMICS 201 (19[th] ed., 2009).
[395] Id.

[396] Id.

[397] Id. at 203.

[398] Id.

[99] Republic Act 9136 (2001), sec. 43(k).

[400] ERC's Competition Rules and Complaint Procedures, Rule 5, Sec. 1.

[401] PAUL A. SAMUELSON & WILLIAM O. NORDHAUS, ECONOMICS 668-669 (19[th] ed., 2009).
[402] ERC's Competition Rules and Complaint Procedures, Rule 4, Sec. 1.

[403] EPIRA Implementing Rules and Regulations, rule 11, sec. 8.

[404] Dr. Maria Joy Abrenica's Amicus Curiae Memorandum, pp. 21-23.

[405] Id.

[406] Id. at 23.

[407] Id. at 24.

[408] 1d.

[409] Id.

[410] Id. at 18.

[411] Id. at 26.

[412] Id. at 28.

[413] Id.

[414] Republic Act No. 9136 (2001), sec. 49.

[415] IDEALSvV. PSALM, 696 Phil. 486, 537-538 (2012) [Per J. Villarama, Jr., En Banc].
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[416] Thomas J. Dilorenzo, The Myth of Natural Monopoly, 9 THE REVIEW OF AUSTRIAN ECONOMICS 43,
43 (1996).

[417] HERBERT HOVENKAMP, ECONOMICS AND FEDERAL ANTITRUST LAW (1985), p. 34.

[418] Thomas J. Dilorenzo, The Myth of Natural Monopoly, 9 THE REVIEW OF AUSTRIAN ECONOMICS 43,
43 (1996).

[419] 52 Phil. 455 (1928) [Per J. Johns, En Band]
[420] 1. at 467.

[421] Thomas J. Dilorenzo, The Myth of Natura Monopoly, 9 THE REVIEW OF AUSTRIAN ECONOMICS,
43, 43 (1996).

[422] 1d. at 44.
[423] Id. at 43.
[424] Thomas J. Dilorenzo, The Myth of Natural Monopoly, 9 The Review of Austrian Economics 43, 53 (1996).

[425] Id. citing WALTER J. PRIMEAUX, JR., DIRECT ELECTRIC UTILITY COMPETITION: THE
NATURAL MONOPOLY MY TH 175 (New Y ork: Praeger, 1986).
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DISSENTING OPINION

LAZARO-JAVIER, J.;
| dissent.

The principal issue revolves around what Energy Regulatory Commission (ERC) should have done with regard to
Manila Electric Company's (MERAL CO) proposal to charge its captive market of consumers with higher rates to

© 2026 batas.org - Philippine Bar Review & Law-School Companion Page 101 of 117
Bar review courses, mock exams and a study planner that keeps you on pace - batas.org



BATAS.org - Philippine Law Library G.R. No. 210245. August 03, 2021

recover its generation costs for the supply month of November 2013. The issue is hot what its decision should
have been on the proposal, but how it should have acted on it.

On the facts of this case, | believe that ERC acted with grave abuse of discretion in conducting a process which
ignored the bedrock principles that should have animated the exercise of its discretion. | am not questioning the
outcome of the exercise of its discretion per se, but the manner by which it reached this outcome. Tainted as the
process was, the outcome must also be set aside.

Facts

The facts are not disputed. One fine morning in December 2013, people in Metro Manila and nearby provinces
could have woken up to an additional P800.00 to their 200 per KwH electric bill in November 2013. Thisincrease
represented 61% or P4.15 per KwH more than the average bill in November 2013. The total amount of this
increase which every household would have to contribute to was P22.64 billion.

The increase was not to pay for the household's additional use of electricity. Rather, it was for just one of the
amounts billed and collected by MERALCO - here, for purchasing electricity from power generating companies
which it then sells to the households in its franchise area. This is referred to in the electric power industry as the
generation rates. Under the operational definition of generation rates, consumers would not be paying merely for
the generator's cost of generating electricity, but for add-ons as well, like system loss charge, value added tax, and
local franchise tax, among others.

Nearly every household in Metro Manila and nearby provinces has had only one choice - to buy electricity from
MERALCO. The aternative has been to live without electricity. This would have meant living with no lighting,
refrigerator, electric fans, television, radio, none of the necessities of life. If one wants the necessities, there is
only one choice. MERALCO consumers are captive market consumers. MERALCO runs a natural monopoly and
inevitably captures them. With no one else to turn to now or in the future, MERALCO consumers will remain to
be captives for the rest of their lives.

Fortunately, consumers now live under a rule of law. Since electricity is a necessity, good sense has it that the
business of the electric power industry must be regulated by law. Republic Act No. 9136 (RA 9136) is the
governing statute. ERC is the government agency which electricity consumers may run to for help becauseitsrole
isto regulate this industry.

This case arose due to the perceived faulty action or interaction of ERC on MERALCO's generation rate increase.
The alegation was that ERC reacted wrongly by following an improper process as soon as it received
MERALCO's proposal to bill and collect that increase.

Justice Leonen narrated the relevant events of MERALCO's action or inaction in greater detail:

On December 5, 2013, Thursday, MERAL CO wrote the Energy Regulatory Commission regarding its proposal
to charge consumers with higher ratesto recover its generation costs for the supply month of November 2013.

Initsletter, MERALCO discussed that it presented to the Energy Regulatory Commission on October 10, 2013
the possible impact of the SPEX-Maampaya natural gas facility shutdown. It estimates that thiswill result in a
P7.86 per kWh generation charge to its subscribers. The shutdown will affect the Ilijan, San Lorenzo, and
Santa Rita power plants, which in turn supplies MERALCO an aggregate capacity of 2,700 MW. This
shutdown also coincides with the scheduled maintenance of Pagbilao and Sual power plants, which supplies
over 950 MW to MERALCO's requirements.

According to MERALCO, even if it undertook measures to mitigate the impact of these circumstances, its
November 2013 bill from its power suppliers still stood at P22.64 billion. This generation cost, together with
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other hill components such as system loss charge, VAT, and local franchise tax, trandates to a P4.15 per kwWh
price increase for a 200 kWh residential consumer.

MERALCO mentioned in its letter that the Guidelines for the Automatic Adjustment of Generation Rate and
System Loss Rates by Distribution Utilities ("AGRA Rules") authorizes it to automatically reflect this P22.64
billion cost in the December 2013 billing to its subscribers.

MERALCO invoked the exception to these rules. Instead of applying the automatic rate adjustment,
MERALCO proposed in its letter to mitigate the abrupt rate increase by (1) implementing a lower generation
charge of P7.90 per kWh in the December 2013 hilling instead of the calculated P9.107 per kWh, and (2)
deferring recovery of the remaining P3 billion generation charge for the February 2014 billing, but with
carrying costs since MERALCO has to pay its power suppliersin full on December 2013.

XX XX

On December 9, 2013, Monday, the Energy Regulatory Commission approved MERAL CO's proposal for the
staggered collection of itsrate increase. The Commission's | etter provides:

The ERC therefore grants MERALCO the clearance it seeks to stagger implementation of its generation cost
recovery by way of an exception to the AGRA Rules. Accordingly, MERALCO is authorized to implement a
generation charge of P7.67/kWh in its December 2013 billing and add its calculated generation charge for
February 2014 billing the generation rate of P1.00/kWh. The balance on the deferred generation amount
without any carrying costs shall be included in MERALCO's generation charge for March 2014. Should
MERALCO seek to recover its carrying costs on the entire deferred amount, it shall file a formal application
for this.

The foregoing should not in any way be construed as a confirmation of MERALCO's generation costs incurred
in November 2013, which shall remain subject of the confirmation and post-verification proceedings in
accordance with the applicable ERC resolution on the matter.

This was the end of the matter at the ERC level. ERC did nothing else. On the other hand, MERALCO billed its
captive market of consumers and collected from them (or us) according to what MERAL CO had fed to ERC.

Legal Framework
How should ERC have acted on MERALCO's proposal ?
In the beginning, circa February 2002, the resolution of this process issue was straightforward.

Subsection 4(€) of Rule 3 of the Implementing Rules and Regulations (IRR) of RA 9136 (Rules) dated February
27, 2002 provided a procedure to be followed for rate adjustment or any relief affecting consumers:

(e) Any application or petition for rate adjustment or for any relief affecting the consumers must be verified,
and accompanied with an acknowledgment of receipt of a copy thereof by the LGU Legislative Body of the
locality where the applicant or petitioner principally operates together with the certification of the notice of
publication thereof in a newspaper of general circulation in the same locality.

The ERC may grant provisionally or deny the relief prayed for not later than seventy-five (75) calendar days
from the filing of the application or petition, based on the same and the supporting documents attached thereto
and such comments or pleadings the consumers or the LGU concerned may have filed within thirty (30)
calendar days from receipt of a copy of the application or petition or from the publication thereof as the case
may be.

Thereafter, the ERC shall conduct a formal hearing on the application or petition, giving proper notices to all
parties concerned, with at least one public hearing in the affected locality, and shall decide the matter on the
merits not later than twelve (12) months from the issuance of the aforementioned provisional order.
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This Section 4(e) shall not apply to those applications or petitions already filed as of 26 December 2001 in
compliance with Section 36 of the Act.

This subsection 4(e) process was a rigid one. It provided no exceptions to the broad subject matter (i.e., any
application or petition for rate adjustment or for any relief affecting the consumers) that the process included.
Neither was discretion granted to ERC to shorten or abort the process when in its expert discretion it may or must
do so.

But this process is not decreed in RA 9136. It is not a statutory mandate. The process came about as a result of the
mandate of administrative decision-makers to issue implementing rules or regulations and discretion as to what
they thought would make for an effective and efficient enforcement of RA 9136. Therefore, the process was not
cast in stone. The process may change as they changed it five (5) years later.

In June 2007, the subsection 4(e) process was amended substantially. With the kilometric title Amendments to
Section 4 (e) of Rule 3 and Section 7 of Rule 18 of the IRR of RA 9136 otherwise known as the Electric Power
Industry Reform Act (EPIRA), hereafter Amended Rules, this regulation introduced several exceptions to the
once al-encompassing subsection 4(€) process. The exceptions depend on the type of rates that a distributing
utility wants to bill and collect. One of the exceptions to the subsection 4(e) process is generation charges
computed using any of the recognized ERC-instituted mechanisms - Generation Rate Adjustment Mechanism,
Automatic Generation Rate Adjustment Mechanism, and Incremental Generation Cost Adjustment Mechanism.

The amended subsection 4(e) reads:
"Section 4. Responsibilities of the ERC.

(e) Any application or petition for rate adjustment or for any relief affecting the consumers must be verified,
and accompanied with an acknowledgment of receipt of a copy thereof by the LGU Legidlative Body of the
locality where the applicant or petitioner principally operates together with the certification of the notice of
publication thereof in a newspaper of general circulation in the same locality.

The ERC may grant provisionally or deny the relief prayed for not later than seventy-five (75) calendar days
from the filing of the application or petition, based on the same and the supporting documents attached thereto
and such comments or pleadings the consumers or the LGU concerned may have filed within thirty (30)
calendar days from receipt of a copy of the application or petition or from the publication thereof as the case
may be.

Thereafter, the ERC shall conduct a formal hearing on the application or petition, giving proper notices to all
parties concerned, with at least one public hearing in the affected locality, and shall decide the matter on the
merits not later than twelve (12) months from the issuance of the aforementioned provisional order.

This Section 4 (e) shall not apply to those applications or petitions already filed as of 26 December 2001 in
compliance with Section 36 of the Act.

This section 4 (e) shall not apply to Generation Rate Adjustment Mechanism (GRAM), Incremental Currency
Exchange Recovery Adjustment (ICERA), Transmission Rate Adjustment Mechanism, Transmission True-up
Mechanism, System Loss Rate Adjustment Mechanism, Lifeline, Rate Recovery Mechanism, Cross-Subsidy
Mechanism, Local Franchise Tax Recovery Mechanism, Business Tax Recovery Mechanism, Automatic
Generation Rate Adjustment Mechanism, VAT Recovery Mechanism, Incremental Generation Cost
Adjustment Mechanism, and Recovery of Deferred Accounting Adjustment for Fuel Cost and Power Producers
by NPC and NPC-SPUG, Provided that, such adjustments shall be subject to subsequent verification by the
ERC to avoid over/under recovery of charges.”

Generation Rate Adjustment Mechanism or GRAM was introduced in March 2004 long before the amendment of
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the subsection 4(e) process. The mechanisms were embodied in ERC's Guidelines for the Recovery of Costs for
the Generation Component of the Distribution Utilities Rates (GRAM Guidelines). The mechanisms are
two-pronged - one for generation costs corresponding to the term of a Transition Supply Contract and another for
generation costs subsequent to term of the Transition Supply Contract.

Under the GRAM Guidelines, distribution utilities were authorized to collect the costs for the generation
component of their supply of electricity in their retail rate[1] by passing these costs on to their respective captive
market customers.

But these pass-on charges were then severely restricted. These costs were not determined solely on the basis of a
fixed formula but on benchmarks culled from submitted documents and on ERC-evaluated and approved costing
rates. For this reason, "Generation Rate Adjustment Mechanism (GRAM)" was defined as the "mechanism which
alows the periodic adjustment to the Generation Rate to reflect changes in fuel and purchased power costs after a
review by the ERC before costs are passed on to customers.”

In October 2004 the GRAM Guidelines was abandoned. In its place ERC instituted the Guidelines for the
Automatic Adjustment of Generation Rates and System. Loss Rates by Distribution Utilities (AGRA Guidelines).
The AGRA Guidelines authorized distribution utilities to calculate on their own using a fixed formula prescribed
in the AGRA Guidelines the generation rates that they could pass on to their respective captive market customers.

The generation rates include not only the generation costs associated with the acquisition of purchased power but
also "Other Generation Rate Adjustments (OGA)" which refers to "under(cover)-recoveries in generation costs,
recoveries from violation of contracts and other pilferages, as well as other adjustments deemed necessary by the
ERC."

There appears to be two (2) types of OGA. The first is the OGA that may be computed, billed, and collected at
once. The other isthat OGA that may be billed and collected only after an ERC review and approval.[2]

But "any carrying charge" cannot be passed on as an OGA.
The computation of the generation rates is done monthly - on the 10[th] day of each month.

Thereafter, the generation rates as computed by the distribution utilities can be billed automatically by them
effective on the same date they are computed - aso on the 10[th] day of each month.

Under the AGRA Guidelines, ERC'srole is generally post-facto except for that type of OGA that cannot be billed
and collected before an ERC review and approval. Thus:

ARTICLEV
Verification Process

SECTION 1. Monthly Reporting Requirements. - On or before the twentieth (20th) day of each month, the
Distribution Utilities shall provide the ERC with all calculations related to Articles 111 and 1V aong with
supporting documentations, which shall include, but not limited to, the following:

- Invoices from power suppliers;

- Sample billsto end-users;

- Official receipts of payment of power supplier invoices
- ERC Forms M-001 & M-002; and

- Other documents deemed relevant by the ERC.
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SECTION 2. Post Verification. - At least every six (6) months, the ERC shall verify the recovery of Generation
Costs by comparing the actua allowable costs incurred for the period with the actual revenues for the same period
generated by the Generation Rates and the portion of the Systems L oss Rates attributable to Generation Costs.

Should the ERC fail to verify the Generation Rate (including the OGA) and System Loss Rate within six (6)
months from the submission of calculation and supporting documentations in accordance with the immediately
preceding Section, the rates shall be deemed final and confirmed.

Upon completion of the semi-annual verification process, the ERC shall issue an Order establishing the
adjustments to be included in the OGA resulting from said semi-annual verification. These adjustments shall be
implemented in the succeeding six (6) month period to reflect any over or under recovery.

The AGRA Guidelines, nonetheless, isnot asrigid as it seemsto be. There is an escape clause from its provisions:

ARTICLE VIII
Final Provisions

SECTION 1. Exception Clause. - Where good cause appears, the ERC may alow an exception from any
provisions of these Guidelines, if such exception isfound to be in the public interest and is not contrary to law
or any other related rules and regulations.

In other words, ERC has the discretion to reject the automatic computation, billing, and collection of generation
rates, the formula used in the determination of generation rates, the post-verification procedure, and the deeming
provision of finality and confirmation, among others, if public interest so requires and there is no violation of the
law.

The exception clause coincides with the nature of ERC as an administrative decision-maker in its regulatory role.
The exception clause emphasizes the latitude of discretion it has to counter any semblance of regulatory or
corporate capture.[3] The exception clause also distinguishes clearly between the persuasive nature of the AGRA
Guidelines (that is why it is called Guidelines) and the mandatory rule-of-law characterization of ERC's power of
discretion under RA 9136. In other words, the AGRA Guidelines itself precludes ERC from fettering its
expansive discretionary authority under RA 9136 through the exception clause.

RA 9136 did not create ERC to be a mere wallflower. RA 9136 envisions the ERC as a powerful and
discretion-laden administrative decision-maker in aregulatory role. The following notable provisionsin RA 9136
show the breadth of ERC's discretionary mandate:

SECTION 2. Declaration of Policy. - It is hereby declared the policy of the State:
X X X X
(b) To ensure the quality, reliability, security and affordability of the supply of electric power;

(c) To ensure transparent and reasonable prices of electricity in aregime of free and fair competition and full
public accountability to achieve greater operational and economic efficiency and enhance the competitiveness
of Philippine productsin the global market;

XX XX

(f) To protect the public interest as it is affected by the rates and services of electric utilities and other
providers of electric power;

XXXX
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()) To establish a strong and purely independent regul atory body and system to ensure consumer protection and
enhance the competitive operation of the electricity market x x x x

SECTION 6. Generation Sector. - Generation of electric power, a business affected with public interest, shall
be competitive and open.

XX XX

Upon implementation of retail competition and open access, the prices charged by a generation company for
the supply of electricity shall not be subject to regulation by the ERC except as otherwise provided in this Act.

Pursuant to the objective of lowering electricity rates to end-users, sales of generated power by generation
companies shall be value added tax zero-rated.

The ERC shall, in determining the existence of market power abuse or anti-competitive behavior, require from
generation companies the submission of their financial statements.

SECTION 25. Retail Rate. - Theretail rates charged by distribution utilities for the supply of electricity in their
captive market shall be subject to regulation by the ERC based on the principle of full recovery of prudent and
reasonable economic costs incurred, or such other principles that will promote efficiency as may be determined
by the ERC.

Every distribution utility shall identify and segregate in its bills to end-users the components of the retail rate,
asdefined in this Act.

SECTION 43. Functions of the ERC. - The ERC shall promote competition, encourage market development,
ensure customer choice and penalize abuse of market power in the restructured electricity industry. In
appropriate cases, the ERC is authorized to issue cease and desist order after due notice and hearing. Towards
thisend, it shall be responsible for the following key functions in the restructured industry:

XX XX

(f) In the public interest, establish and enforce a methodology for setting transmission and distribution
wheeling rates and retail rates for the captive market of a distribution utility, taking into account all relevant
considerations, including the efficiency or inefficiency of the regulated entities. The rates must be such as to
allow the recovery of just and reasonable costs and a reasonable return on rate base (RORB) to enable the
entity to operate viably. The ERC may adopt aternative forms of internationally-accepted rate-setting
methodology as it may deem appropriate. The rate-setting methodology so adopted and applied must ensure a
reasonable price of electricity, the rates prescribed shall be non-discriminatory. To achieve this objective and
to ensure the complete removal of cross subsidies, the cap on the recoverable rate of system losses prescribed
in Section 10 of Republic Act No. 7832, is hereby amended and shall be replaced by caps which shall be
determined by the ERC based on load density, sales mix, cost of service, delivery voltage and other technical
considerations it may promulgate. The ERC shall determine such form of rate-setting methodology, which
shall promote efficiency. In case the rate setting methodology used is RORB, it shall be subject to the
following guidelines:

(i) For purposes of determining the rate base, the TRANSCO or any distribution utility may be alowed to
revalue its eligible assets not more than once every three (3) years by an independent appraisal company:
Provided, however, That ERC may give an exemption in case of unusual devaluation: Provided, further, That
the ERC shall exert efforts to minimize price shocks in order to protect the consumers,

(i) Interest expenses are not allowable deductions from permissible return on rate base;

(iii) In determining eligible cost of services that will be passed on to the end-users, the ERC shall establish
minimum efficiency performance standards for the TRANSCO and distribution utilities including systems
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losses, interruption frequency rates, and collection efficiency;

(iv) Further, in determining rate base, the TRANSCO or any distribution utility shall not be allowed to include
management inefficiencies like cost of project delays not excused by force majeure, penalties and related
interest during construction applicable to these unexcused delays; and

(v) Any significant operating costs or project investments of the TRANSCO and distribution utilities which
shall become part of the rate base shall be subject to verification by the ERC to ensure that the contracting and
procurement of the equipment, assets and services have been subjected to transparent and accepted industry
procurement and purchasing practices to protect the public interest.

XX XX

(u) The ERC shall have the original and exclusive jurisdiction over all cases contesting rates, fees, fines and
penalties imposed by the ERC in the exercise of the abovementioned powers, functions and responsibilities and
over al casesinvolving disputes between and among participants or playersin the energy sector.

All notices of hearings to be conducted by the ERC for the purpose of fixing rates or fees shall be published at
least twice for two successive weeks in two (2) newspapers of nationwide circulation.

SECTION 75. Statutory Construction. - This Act shall, unless the context indicates otherwise, be construed in
favor of the establishment, promotion, preservation of competition and people empowerment so that the widest
participation of the people, whether directly or indirectly, is ensured. With respect to NPC's debts and | PP and
related contracts, nothing in this Act shall be construed as: (1) an implied waiver of any right, action or claim,
against any person or entity, of NPC or the Philippine Government arising from or relating to any such
contracts; or (2) a conferment of new or better rights to creditors and IPP contractors in addition to subsisting
rights granted by the NPC or the Philippine Government under existing contracts.

Analysis
- ERC applied the AGRA Guidelinesin amanner that unlawfully fettersits broad discretion under RA 9136.

Where legislation gives a public authority discretion to make decisions, e.g., to award a licence or to grant arate
increase or to bill and collect automatically certain charges, the public authority must allow itself to consider each
decision on its own merits.[4] The public authority must not "fetter" its discretion by applying a rigid or
one-size-fits-all policy to al applications without considering the specific facts of each case.[5]

A decision made by a public authority that has fettered its discretion in this way may be challenged on the ground
that the decision is unlawful. The reasoning goes like this. Decision-makers must follow the law. If the law gives
them discretion of a certain scope, they cannot, in a binding way, cut down that scope. To allow that is to alow
them to rewrite the law. Only Congress or its validly authorized delegates through subordinate legislation can
write or rewrite law.[6] Slavishly adhering to guidelines that are neither legislation nor subordinate legislation and
regardless of the breadth of statutory discretion and the facts of the case before them is unlawful.[7]

An administrative decision-maker entrusted with discretion must not disable itself from exercising its discretion in
individual cases by the adoption of a fixed rule of policy. It is afundamental rule for the exercise of discretionary
power that discretion must be brought to bear on every case: each one must be considered on its own merits and
decided as the public interest requires at the time.

Here, ERC, in my opinion, unduly fettered its discretion by adopting an inflexible rule relating to the automatic
computation, billing and collection of generation rates, which prevented it from giving consideration to the specia
circumstances when MERALCO's proposal was presented before it under the AGRA Guidelines. These
circumstances were that the increase in the generation rates sought was exponential that even MERALCO had to
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back track from a one-time big-time billing and propose a staggered payment scheme though with carrying costs,
and that the confluence of events more likely than not triggered such humongous increase in generation rates.

It is clear that ERC did not exercise its expansive discretion under RA 9136 and the AGRA Guidelines itself
(through the exemption clause) when it approved MERALCO's proposal sans the carrying costs in less than five
(5) days using and echoing only MERAL CO's submissions as basis.

There is no question that the AGRA Guidelines was issued pursuant to the authority given to ERC by RA 9136.
But the mechanisms for the computation, billing, and collection of generation rates under the AGRA Guidelines
are not decreed in RA 9136. They are themselves discretionary devices of ERC, the enforceability thereof being
dependent upon other factors within ERC's discretionary authority under RA 9136.

In other words, the mechanisms in the AGRA Guidelines are not cast in stone. For this reason, the AGRA
Guidelines itself includes an exception clause whereby the ERC may allow an exception from any of the
provisions in the AGRA Guidelines where good cause appears and if the exception is found to be in the public
interest and is not contrary to law or any other related rules and regulations.

| recognize that effective decision-making by administrative agencies often involves striking a balance between
general rules and the exercise of ad hoc discretion. Put in another way, there is that tension between the benefits
of certainty and consistency on the one hand, and of flexibility and fact-specific solutions on the other. Legislative
instruments (including non-legally binding "soft law" documents as policy statements, guidelines, manuals, and
handbooks) can assist members of the public to predict how an agency is likely to exercise its statutory discretion
and to arrange their affairs accordingly, and enable an agency to deal with a problem comprehensively and
proactively, rather than incrementally and reactively on a case by case basis. This is especialy important in an
agency like ERC.

But-

... while agencies may issue guidelines or policy statements to structure the exercise of statutory discretion in
order to enhance consistency, administrative decision-makers may not apply them as if they were law. Thus, a
decision made solely by reference to the mandatory prescription of a guideline, despite a request to deviate
from it in the light of the particular facts, may be set aside, on the ground that the decision--maker's exercise of
discretion was unlawfully fettered. This level of compliance may only be achieved through the exercise of a
statutory power to make "hard" law, through, for example, regulations or statutory rules made in accordance
with statutorily prescribed procedure.[8]

ERC's inflexible reference to the AGRA Guidelines may also be challenged on the ground that the procedure by
which it was made was unfair, or on the ground that it is unreasonable.

In having regard to the above objectives of RA 9136, ERC cannot hope to achieve public interest as well as
industry transparency and efficiency if its proceedings are conducted unfairly or appear to be conducted unfairly
or if the effect of the imposition is or appearsto be unfair. If the captive market customers are treated arbitrarily or
unfairly, asimmering sense of injustice will prevail. Grudges will be harbored. Confidence in ERC will fall.

In short, the concept of fairness goesto the very heart of RA 9136.

Here, ERC's decision is unreasonable because it was based on an inflexible and one-sided policy determination
that despite their exponential increase, these generate rates may still be imposed and collected perfunctorily. The
ERC process failed to consider whether, on the facts not disputed by anyone, it would be unfair and therefore
contrary to both the principles expressed or implied in RA 9136 and the exception clause in the AGRA Guidelines
to accede to MERALCO's proposal.
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The language of RA 9136, especially the above-quoted provisions, is broad enough, having regard to the purpose
of ERC's power of review, to permit it to intervene to ensure that in the end, a fair hearing of the exponential
increase is achieved and that harmony in the power industry is fostered. The refusal to hear other stakeholders and
admit their submissions, regardless of the circumstances and without regard to the merits of the other
stakeholders' inputs, resulted as we now know in an unfair hearing. The adoption of such an inflexible rule is a
fettering of discretion resulting in an unfairness in the process.[9]

As Justice Leonen opined, the Court should not allow ERC to fetter its discretion under RA 9136 by invoking the
AGRA Guidelines. Aside from the fact that the Guidelinesis simply a set of guidelines, persuasive at best and not
binding, the Guidelines itself has an exception clause precisely to prevent ERC from boxing itself to a corner and
fettering the discretion it must exercise per RA 9136. Conversely, if we were to alow the AGRA Guidelines to
take precedence and control the disposition of the principal issue here, we would be encouraging dereliction by
ERC of its duty to exercise the discretion reposed upon it by RA 9136.

- Wittingly or unwittingly, the circumstances attending ERC's approval of MERALCO's proposal indicate
regulatory or corporate capture that is antithetical to the bed-rock though motherhood principles enunciated in RA
9136.

Regulatory agencies are "considered 'captured’ when they 'regulate businesses in accordance with the private
interests of the regulated as opposed to the public interest for which they were established.™[10] Regulatory or
corporate capture is therefore bad for it deflects the administrative agency's attention and action from the
principles outlined in a statute defining public interest to policies that only benefit the regulated sector. Regulatory
or corporate capture signifies either negligent/reckless or intentional dereliction of duty. Either way, it betrays not
only the legislative will as expressed in the relevant statute, but more important, the public interest that the agency
vowed to protect, defend, and promote.

Often, this shift in allegiance is not easy to detect because the principles an agency ought to foster are embodied
in motherhood and therefore textually ambiguous statements. It is easy to fry under one's own fat without feeling
the heat.

But not here - a confluence of circumstances has made the capture a proposition that more likely than not
occurred. Justice Leonen mentioned these circumstances - 61% increase in generation rates from November 2013
to December 2013; quick ERC approval of MERALCO's proposal; sole reliance by ERC upon MERALCO's
clams in justifying the proposal's approval; and the ERC leaders admitted lack of specialized knowledge of and
familiarity with the details of MERALCO's proposal to be able to deal competently with it.

Regulatory or corporate capture arises from three (3) diverse circumstances.[11]

The first deals with the traditional capture threat: personal benefits. Here, regulators are influenced in their
decision-making by the chance of persona gain offered by the regulated industry.[12] Regulators may also be
captured through threats from the regulated industry. The regulator's current job may be threatened, or the agency
is faced with defunding if certain decisions are not made.[13] | do not think this circumstance is involved or
relevant here.

The second considers regulators to be driven by something other than their own pecuniary interests. The theory is
that capture is not always the result of regulators seeking personal benefits. Instead, capture may result from
regulators making poor regulatory decisions because they lack good information about the consequences of those
decisions.[14]

Because the regulator often must rely upon the regulated industry to provide the data necessary for effective
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decision-making, the regulator is at the mercy of the regulated industry.[15] Underfunded and overworked staff
may simply not have sufficient resources to locate the facts needed to regulate properly, resulting in an
overly-heavy reliance on the industry to identify problematic practices.[16]

Agencies are thus captured when the regulated industries are the sole possessors of information which the agency
itself ought to possess as well to make informed regulatory decisions.[17] This is worsened by the fact that the
information that the agency needs to make an informed regulatory decision may be shielded from public
view.[18] Thisinsulates both the regulated industry and the agency from public oversight and criticism, thus:

This version of capture as an informational problem is rooted in collective action concerns. Information
capture drives up participation costs for some groups, like those concerned with the public interest, while
advantaging larger groups within the industry that control the information. Some scholars have written about
the various problems that can arise from information capture, including excessive, undigested facts at the
agency level, discussions that take place at too high of alevel, and discussions that delve into the minutiae of
the regulatory decision. To these scholars, the solution to information capture is the creation of "filters," which
allow the regulatory creation process to remain open to all interested parties. In this way, decision-makers have
the optimal quantity and quality of information. At the same time, these transfers of information would have to
occur with public scrutiny if they were to be effective.[19]

The third focuses on cultural and behavioral forces as the cause of the capture.[20] This is distinct from persona
benefits or information.[21] This form of capture is more concerned with the informal influence of the regulated
industries through their interpersonal interactions with agency employees.[22] The result of these interactions is
for the agency to come to discern the regulated sector the same way that its regulated entities do.[23] While
agency people may believe they are doing their best, their worldview is affected by the industries they interact
with.[24] This form of capture does not rely on self-interested agency employees trying to make as much personal
gain aspossible.

Viewed from the lens of regulatory or corporate capture, | agree with Justice Leonen's conclusion that the ERC's
decision is fraught with grave abuse of discretion. The confluence of circumstances indicates that more likely than
not, the decision was not reached with the bedrock principles of RA 9136 in mind. The investigation and
evaluation that ERC was tasked to complete before it could be said that ERC had competently and diligently
approved MERALCO's proposal, would have been a complex process that could not have been completed within
four (4) or five (5) days and with only MERALCO's inputs on hand. It stands to reason, thus, that the ERC
decision could have arisen more likely than not from either information or cultural capture or both.

To counter any indication of information or cultura capture, it is important for the talking heads of ERC to
aready internalize their expertise and the powers their agency wields in the regulation of the electric power
industry. The ERC Chairperson and its Commissioners should embrace the importance of their roles in this
everyday multi-trillion worth commodity. They cannot sit idly by while large corporate interests game the process
for their profit at the peoples expense. It is, thus, not amiss for Justice Leonen to have noted and noted keenly
how the ERC Chair passed on to the ERC Executive Director the responsibility of answering the important
questions plaguing MERALCO's proposal to increase exponentially the generation rates it had billed and
collected from its captive market customers, because the Chair did not know or was not familiar with the
important questions and the answers to them.

- ERC should have conducted a fair, principled, thorough, competent and independent investigation of
MERALCO's proposal before approving it.

Justice Leonen further stated that the subsection 4(e) process applied because MERALCO had asked for carrying
cost as a premium on the staggered payment of the hefty generation rates. | agree.
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The subsection 4(e) process is the general rule whenever rates are changed or relief is sought against consumers.
The exceptions to this general rule are spelled out clearly and distinctly. Whatever is not included in the list of
exceptions is covered by the general rule. Since carrying cost is not among the exceptions, the genera rule of a
subsection 4(e) process appliesto it.

The fact that the proposal for carrying cost was rejected by the ERC isirrelevant to the statutory requirement of a
subsection 4(e) process. Laws are not dispensed with by the non-use or disrespect of the process. In the exercise
of judicial review, the Court is duty-bound to call out this error so ERC would not repeat the mistake and apply
the correct processin the future.

As regards the substance of MERALCO's proposal, the humongous generation rate to be computed, billed, and
collected, the proper process should have been a fair, principled, thorough, competent, and independent
investigation. While | do not share Justice Leonen's view that this involved both an investigative and
quasi-judicial processes, | nonetheless agree that the investigation should have been robust to bring about the
principles called for in RA 9136. Justice L eonen summarizes these principles as follows:

... transparent and reasonable prices of electricity in a regime of free and fair competition and full public
accountability to achieve greater operational and economic efficiency and enhance the competitiveness of
Philippine products in the global market. The State is also required to "establish a strong and purely
independent regulatory body and system to ensure consumer protection and enhance the competitive operation
of the electricity market."

Under Section 25 of the EPIRA, it states that "retail rates charged by distribution utilities for the supply of
electricity in the captive market shall be subject to the regulation by the ERC x x x." ....

Under Section 43 (f) of the EPIRA, one of ERC's key function is that "[i]n the public interest, establish and
enforce a methodology for setting x x x retail rates for the captive market of a distribution utility, x x x The
rate setting methodology so adopted and applied must ensure a reasonable price of electricity."

Also under Section 43 (k) of the EPIRA is the function of the ERC to "[m]onitor and take measures in
accordance with this Act to penalize abuse of market power, cartelization, and anti-competitive or
discriminatory behavior by any electric power industry participant." Related to this is Section 43 (o) directs
that the ERC "[m]onitor the activities in the generation x x x of the electric power industry with the end in
view of promoting free market competition and ensuring that the alocation or pass through of bulk purchase
cost by distributorsis transparent, non-discriminatory x x x."

The determination of the proper amount of generation rates to be computed, billed, and collected is essentially a
legislative and not an adjudicative act. Thus:

Defendants aso argue that setting rates is a legislative act, to which procedural due process does not apply.
Thus, even if a property interest exists, which the Court does not concede, Plaintiffs were not entitled to the
protections of procedural due process in the setting of RS 17.

[17] [18] Procedural due process does not apply to legisative acts. Bi-Metalic Inv. Co. v.. State Bd. of
Equalization, 239 U.S. 441, 445-46, 36 S.Ct. 141, 60 L.Ed. 372 (1915). Therefore, before procedura due
process rights attach, a plaintiff must show that the deprivation occurred as a result of an adjudicatory process
rather than alegislative process. See Harrisv. Cty. of Riverside, 904 F.2d 497, 501 (9th Cir. 1990). The parties
dispute whether the adoption of RS 17, including Plaintiffs' placement in the Evolving Industries category, was
alegidative act.

Plaintiffs argue that, because RS 17 applies to relatively few people, it should be characterized as an
adjudicatory act, to which procedural due process rights apply. Plaintiffs find support for their argument in the
case of Londoner v. City & Cty. of Denver, 210 U.S. 373, 385-86, 28 S.Ct. 708, 52 L.Ed. 1103 (1908). In
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Londoner, a local board had to decide "whether, in what amount, and upon whom" a tax for paving a street
should be levied. Bi-Metallic Inv. Co., 239 U.S. 441, 445-6, 36 S.Ct. 141 (quoting Londoner, 210 U.S. at 385,
28 S.Ct. 708). Because only a few people were affected by the tax, and because each of them was affected
"upon individual grounds," the Court found that the affected individuals had a due process right to a hearing
before the tax was passed. Plaintiffs claim that, because RS 17 only has been applied to cryptocurrency mining
companies, Londoner applies and requires certain procedural due process protections, such as notice and a
hearing.

While there is merit to Plaintiffs' Londoner argument, Plaintiffs do not adequately respond to precedent that
explicitly identifies rate setting as a legislative act, rather than an adjudicatory act. In Prentis v. Atlantic Coast
Line Co., a case involving train ticket rates, the Supreme Court explained why rate setting is legidative in
nature. 211 U.S. 210, 29 S.Ct. 67, 53 L.Ed. 150 (1908). In Prentis, a Virginia commission regulated the
maximum rates that railway companies could charge their customers. Id. at 224, 29 S.Ct. 67. The commission
was responsible for creating and enforcing those rates, and ensuring that they were "reasonable and just." Id.
Prior to passing a new rate schedule, the commission held a hearing, during which it heard objections to the
proposed rates. 1d. After the hearing, the commission enacted * 1041 arate schedule, setting different rates for
different railway companies. Id. at 225, 29 S.Ct. 67. Under the new rate regime, some railways were permitted
to charge customers more than others. Id. Plaintiff railways challenged the new rates as confiscatory. Id. at
223,29 S.Ct. 67.

The Prentis Court concluded that the commission's proceedings in adopting the new rate scheme were plainly
legidative. Id. at 226, 29 S.Ct. 67. In doing so, it explained the difference between a judicial inquiry and a
legidative act, stating:

A judicial inquiry investigates, declares, and enforces liahilities as they stand on present or past facts and under
laws supposed already to exist. That isits purpose and end. Legislation, on the other hand, looks to the future
and changes existing conditions by making a new rule, to be applied thereafter to all or some part of those
subject to its power. The establishment of arate is the making of a rule for the future, and therefore is an act
legidative, not judicial, in kind....

Id. The Court further announced that a legisative action cannot be recast as an adjudicatory action simply
because the commission or other legislative body engaged in fact-finding prior to reaching a decision. Id. at
227, 29 S.Ct. 67. As the Supreme Court explained, "[m]ost legislation is preceded by hearings and
investigations." 1d. Therefore, "it does not matter what inquiries may have been made as a preliminary to the
legidative act." Id. The Supreme Court decided Prentis six months after deciding Londoner and still concluded
that rate setting is legidlative in nature.

Since Prentis, courts consistently have held that rate setting is alegislative act....

[19] Because rate setting is a legislative act, procedural due process rights do not attach. Therefore, even if
Plaintiffs could point to a valid property interest, which the Court does not concede that they did, Plaintiffs
procedural due process claim fails as a matter of law.[25]

While ERC is not mandated to conduct the subsection 4(e) process on MERALCO's proposal to increase the
generation rates, the fact that ERC is mandated to conduct an investigation pursuant to the requirements of
abiding by the principles mentioned in RA 9136 and the exception clause in the AGRA Guidelines, only means
that the investigation will have to be fair, principled, thorough, competent, and independent.

The reason for requiring this type of investigation is RA 9136 itself. RA 9136 demands fairness, thoroughness,
competence, and independence in the investigation process and a principled outcome. It does not mean that
simply because the process is called an investigation, ERC can aready throw caution to the wind as to the
procedure it ought to observe.
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Asexplained elsewhere:

The Commission has a public interest mandate and the statutory obligation to fix just and reasonable rates for
the utilities under its jurisdiction. In fulfilling this obligation, the Commission, acting through its staff and the
assigned panel, must be able to probe into the evidence filed before it in order for the Commission panel to
determine the merits and the weight to accord such evidence, subject always to the rules of procedural fairness.
The Commission cannot simply rely on counsel for the parties to act in the public interest or to test the
evidence sufficiently to satisfy the Commission's statutory obligations when they do not bear the same
statutory obligations, have completely different objectives in participating in the proceeding and where each
has a stake in the outcome. One commentator has remarked on thisissue as follows:

The work of most tribunals cannot be adequately accomplished by means of an adversaria system of
evidence-gathering.

Most tribunals have a "public interest" clement that is not adequately covered off by the material put forward
by the participants. Our civil justice system is based on an assumption that issue identification,
evidence-gathering and argument can be left in the safekeeping of the parties. Our criminal justice system is
based on a similar assumption, with the parties being the Crown and the defense. Administrative justice is
different. Thereisthe "public interest."

To cover off the "public interest" angle, tribunals have to become inquisitorial (some more than others). And
inquisitorial tribunals need more legal advice tha[n] more passive decision--makers.[26]

A fair investigation is not a contradiction in terms. In fact, only a proper investigation is afair investigation. Thus:

7. Regardless of the nature of the Coroner's inquest, which is fundamentally a process of inquiry and reporting,
rather than the determination of rights and liabilities, when a person applies for standing under s. 33, the
Coroner must embark upon an inquiry and make a finding whether or not the applicant has such an interest. In
so doing, the Coroner is required to act judicially in the sense of that expression as it denotes a standard of
conduct. He must therefore afford the applicant full opportunity to be heard. He is not required to follow the
procedure and other requirements in the Statutory Powers Procedure Act, 1971 (Ont.), c. 47, as that Act does
not apply to Coroners. He nevertheless must make a finding on the basis of a fair hearing which he may
conduct in his own way. In so doing he must follow the principles stated in Board of Education v. Rice et al.,
[1911] A.C. 179, per Lord Loreburn at p. 182:

In such cases the Board of Education will have to ascertain the law and also to ascertain the facts. | need not
add that in doing either they must act in good faith and fairly listen to both sides, for that is a duty lying upon
everyone who decides anything. But | do not think they are bound to treat such a question as though it were a
trial. They have no power to administer an oath and need not examine witnesses. They can obtain information
in any way they think best, always giving a fair opportunity to those who are parties in the controversy for
correcting or contradicting any relevant statement prejudicial to their view. Provided this is done, there is no
appesal from the determination of the Board under s. 7, sub-s. 3, of thisAct....[27]

Unfortunately, the investigation done by ERC, if at al, was not fair, principled, thorough, competent, and
independent. It failed to hear other stakeholders, was based exclusively on MERALCO's submissions, did not
indicate ERC's independence, and grossly ignored the principles per RA 9136 that ought to have shaped, colored,
and controlled the exercise of its discretion.

Had ERC given a respectful and thoughtful attention to the proposal, it would have looked into diverse factors
such as patterns and human behavior in applying the broad and amorphous RA 9136 legal standards like public
interest, competition, transparency, or reasonableness to a set or sets of behaviour. ERC most likely would have
needed analogic analysis of comparing and contrasting past and present behaviour and facts. The scope and extent
of theinvestigation ERC did is nowhere near this type of investigation which it should have done.

© 2026 batas.org - Philippine Bar Review & Law-School Companion Page 114 of 117
Study hands-free: podcast-style lessons with read-along highlighting - batas.org



BATAS.org - Philippine Law Library G.R. No. 210245. August 03, 2021

As discussed, what happened was that the ERC process was most likely or probably captured by MERALCO if
not by the regulated industries as a whole and its discretion was fettered by its unreasonable refusal to deviate
from the mechanisms in the AGRA Guidelines despite its authority to do so under the exception clause. By any
stretch of imagination, the process by which the ERC resolved or acted upon MERALCO's proposal cannot be
described asfair, principled, thorough, competent and independent.

Conclusion
ACCORDINGLY, I voteto
(@) DECLARE as VOID the Order dated March 3, 2014 of ERC;

(b) DECLARE as VOID the Letter dated December 9, 2013 of ERC approving the Letter Request dated
December 5, 2013 of MERALCO for having been issued with grave abuse of discretion;

(c) REMAND the aforesaid Letter Request dated December 5, 2013 to ERC for proper disposition and DIRECT
MERALCO to notify al affected parties on its Letter Request and comply with a fair, thorough, competent,
principled, and independent investigation; and

(d) DIRECT the ERC to submit a report to the Court regarding the status of the Letter Request dated December 5,
2013 of MERALCO within ninety (90) days from notice.

[1] SECTION 4. Definition of Terms. - X x x (ss) "Retail Rate" refers to the total price paid by end-users
consisting of the charges for generation, transmission and related ancillary services, distribution, supply and other
related charges for electric service....

[2] ARTICLE V, Verification Process. SECTION 3. Prior Verification of Other Generation Rate Adjustments
(OGA). - OGA other than those included in Article V, Section 2 shall be verified and confirmed by the ERC
within forty-five (45) days from date of itsfiling and only thereafter shall they be recoverable.

[3] See Jason Maclean, "Regulatory Capture and the Role of Academics in Public Policymaking: Lessons from
Canada's Environmental Regulatory Review Process’ (2019) 52 UBC L Rev 479 at 480 (WL Can), citing Daniel
Carpenter & David A Moss, "Introduction” in Daniel Carpenter & David A Moss, eds, Preventing Regulatory
Capture: Special Interest Influence and How to Limit It (New York: Cambridge University Press, 2014) at 13:
"Regulatory capture is at once the process and effect of regulated entities or entire industries systematically
redirecting regulation away from the public interest and toward the private, specia interests of regulated parties
themselves." See also Brink Lindsey & Steven M Teles, The Captured Economy: How the Powerful Enrich
Themselves, Slow Down Growth, and Increase |nequality (New Y ork: Oxford University Press, 2017).

[4] HEU, Local 180 v. Peace Arch District Hospital, 1989 Carswell BC 29, [1989] BCWLD 1002, 57 DLR (4th)
386: "Thus, a tribunal which has power to award costs fails to exercise its discretion judicialy if it fixes specific
amounts to be applied indiscriminately to all cases before it; but its statutory discretion may be wide enough to
justify the adoption of a rule not to award any costs save in exceptional circumstances, as distinct from a rule
never to award any costs at all." And: "a body entrusted with a discretion must not disable itself from exercising
its discretion in individual cases by adopting a fixed rule of policy. In modern administrative law this issue arises
most often when an administrative agency of its own volition seeks to structure its discretion by formulating and
following policy statements, guidelines, and the like."

[5] Id.
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