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HERNANDO, J.:

This petition for review on certiorari[1] assails the March 25, 2013 Decision[2] and June 18, 2013 Resolution[3]
of the Court of Appeals (CA) in CA--G.R. SP No. 126776, which set aside the July 23, 2012 Resolution[4] and
then reinstated the March 29, 2012 Decision,[5] both rendered by the National Labor Relations Commission
(NLRC), in NLRC NCR OFW Case No. (L) 06-09977-11, NLRC LAC (OFW-L) No. 01-000111-12.

The Facts:

Respondent Pedro S. Yarza, Jr. (Yarza) alleged that the petitioners SRL International Manpower Agency (SRL)
and Akkila Co. Ltd. UAE (AKkila, collectively, petitioners), SRL's foreign principal, hired him as a Project
Manager for a duration of two years. His employment contract[6] states that his monthly basic salary is AED
8,000.00/month, in addition to a transportation allowance of AED 2,000.00/month, and inflation alowance of
AED 2,200.00/month. Y arza departed for the United Arab Emirates (UAE) on October 14, 2010.[7]

On March 24, 2011, Y arza was repatriated to the Philippines with an instruction to renew his visa, and with the
condition that he should return 10 days after its processing. Although Y arza complied with al the requirements,
petitioners terminated his employment without prior notice and due process. To his surprise, he received a
termination letter[8] dated May 22, 2011 from Akkila. Yarza claimed that he enjoys security of tenure since he
was contracted to serve for 24 months and was hired based on his credentials. Withal, they failed to prove that he
was dismissed based on ajust or authorized cause, or under the employment contract.[9]

Consequently, on June 29, 2011, Yarza filed a complaint[10] for illegal dismissal, payment of salary for the
unexpired portion of his contract, refund of transportation fare, and moral damages against the petitioners.[11]

On the other hand, SRL confirmed that Akkila and Al Salmeen Trading Est. (Al Salmeen), purportedly both
owned by Mr. Haytham AKkkila, are its foreign principals. Akkila informed SRL that it needed manpower for its
Qatar project; hence, the latter posted the job opening. In view of this, Y arza submitted his application as Project
Manager. In July 2010, SRL received word from Akkila that the latter was interested in hiring Y arza. Afterwards,
SRL forwarded Y arza's documents to Akkilafor the processing of his employment visa.[12]

However, unknown to SRL, Akkila and Y arza directly contacted each other regarding Y arza's deployment. To
SRL's surprise, Akkila sent a visit visa for Yarza instead of an employment visa. SRL protested and informed
Akkilathat Y arza cannot be deployed under avisit visa since it would violate the rules of the Philippine Overseas
Employment Agency (POEA). Akkila and Yarza insisted on using the visit visa, stating that they have a mutual
and voluntary agreement. SRL objected as it wanted to strictly follow POEA's requirement that an overseas
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worker should be deployed under an employment visa. Nonetheless, SRL turned over to Yarza al of his
documents including the visit visa. From then on, SRL did not facilitate Y arza's deployment under the visit visa as
Yarza handled it on his own. SRL argued that it did not agree to act as the local manpower agency of Akkilawith
respect to Yarza's deployment under the visit visa, given that the employment contract was between Akkila and
Yarzaonly.[13]

SRL additionally asserted that on April 4, 2011, Akkila informed it that Y arza returned to the Philippines after
working from October 2010 until April 2011 under the visit visa. Akkila claimed that Yarza will apply for
deployment anew under an employment visa. Furthermore, Y arza will process his POEA Overseas Employment
Certificate (OEC) himself. SRL told Akkila and Yarzathat Y arza cannot obtain the OEC on his own, as he needs
SRL, the authorized local agency of Akkila, to secure it for him.[14]

When SRL started processing Y arza's documents, the latter underwent a medical examination to assess his fitness
for work. SRL informed Yarza that he has to submit to a medical examination since the deployment will be
treated as an entirely new one. SRL then referred Y arzato its accredited clinic, Seamed Medical Clinic (Seamed).
However, Seamed declared that Y arza was unfit for work due to Uncontrolled Diabetes Mellitus Type |1, which
was reflected in aMedica Certificate]15] dated May 10, 2011. SRL disclosed the finding to Akkila and informed
the latter that if it is still interested, it should send a waiver indicating its willingness to hire Yarza
notwithstanding his unfitness for work. Akkilareplied that it has a strict qualification not to hire an applicant who
is not fit for work. Subsequently, in a letter dated May 22, 2011, Akkila informed Y arza that he cannot be hired
due to medical reasons.[16]

Ruling of the Labor Arbiter:

In a Decision[17] dated November 14, 2011, the Labor Arbiter (LA) dismissed Yarza's complaint for lack of
merit.[18] He found that there was no employer-employee relationship between Yarza and the petitioners with
respect to his initial employment with Akkila[19] Additionally, there was no substantial evidence to hold SRL
liable for the deployment of Yarza. On the contrary, Yarza processed and facilitated his own deployment under
the visit visa. The contract of employment did not indicate SRL's name as a contracting party, and none of its
officers was a signatory to the document. While the contract was verified by the Office of the Assistant Labor
Attaché, it does not automatically follow that SRL secured it for Yarza.[20]

The lack of proof showing that Yarza's employment and travel documents were duly processed by POEA proves
that he left as an undocumented worker. Absent evidence that SRL had any participation in Y arza's deployment, it
cannot be held liable for his employment under a visit visa[21] Furthermore, SRL is not accountable for the
aborted re-deployment of Yarza. The "unfit for work" finding and the lack of waiver from Akkila/Al Salmeen
(regarding his medical condition) are justifiable reasons for not pushing through with Yarza's re--deployment.
After al, the POEA Rules and Regulations mandate that recruitment agencies should only select medically and
technically-qualified recruits.[22]

Moreover, the LA held that Yarza's unfitness for work was a just cause for his dismissal. Since there was no
illegal dismissal, there is no reason to grant Yarzas prayer for the payment of his salaries for the unexpired
portion of his contract.[23]

Aggrieved, Y arza appealed[24] to the NLRC.
Ruling of the National Labor Relations Commission:
In a Decision[25] dated March 29, 2012, the NLRC found that the e-mail correspondence[26] between Y arza and
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the petitioners established the latter's active participation throughout the processing of Y arza's documents, as well
as after the issuance of his visit visa. From the start, SRL acted as the recruitment agency of its foreign principal,
Akkila[27] Additionally, the NLRC found that Y arza's termination was illegal. The petitioners failed to justify
Yarzas dismissal on the ground of illness or disease, regardlessiif the reason for his termination was diabetes. The
petitioners did not secure a certification from a competent public health authority declaring that Y arza's diabetes
cannot be cured within a period of six months even with proper medical treatment.[28]

In view of these, the NLRC found that Y arza should be entitled to his salaries for the unexpired portion of his
employment contract, in accordance with Serrano v. Gallant Maritime Services, Inc. (Serrano).[29] However,
pursuant to Republic Act No. (RA) 10022[30] which amended RA 8042,[31] illegally terminated overseas
workers should only be granted the salary of three months for every year of the unexpired term, despite the earlier
declaration of unconstitutionality of the said provision by Serrano.[32]

Y arza's basic salary was AED 8,000.00 per month, and his contract was for 24 months, or two years. His contract
was pre-terminated on the sixth month. Consequently, Yarza is entitled to three months worth of salaries for
every year of service or for atotal of six months. Nonetheless, Yarza is not entitled to damages due to lack of
proof. All the same, the NLRC granted Yarza attorney's fees at the rate of ten percent (10%) since he was
compelled to secure the services of alawyer to pursue his claims[33]

The dispositive portion of the NLRC's March 29, 2012 Decision reads:

WHEREFORE, premises considered, the appeal is hereby GRANTED. The appealed Decision is REVERSED
and SET ASIDE, and another one is rendered directing the respondents-appellees [petitioners], jointly and
severaly, to pay complainant-appellant [Yarza] the amount of DHS 48,000.00 or the equivalent thereof in
Philippine currency at the time of payment, plus 10% thereof by way of attorney's fees.

SO ORDERED.[34]

The petitioners filed a motion for reconsideration[35] which the NLRC partly granted in a Resolution[36] dated
July 23, 2012. The NLRC maintained its finding that SRL actively participated in the recruitment, documentation
and deployment of Yarza in October 2010, even if he was not officialy recognized as SRL's recruit due to the
absence of POEA documents.[37]

Nonetheless, it changed its position and subsequently ruled that the failure to redeploy Y arza was not due to any
act or omission of the petitioners but because Yarza did not pass the pre-employment medical examination
(PEME) and thus, he was disqualified.[38] The NLRC noted that as a condition for the grant of itslicense, SRL is
required to submit a verified undertaking to the POEA that it shal only deploy medicaly and
technically-qualified overseas employment applicants, and that a violation may result in the cancellation of its
license. Withal, overseas workers must undergo the PEME in a clinic accredited by the POEA, and the results of
the medical exam would form part of the workers documents.[39]

In this case, since Yarza was declared unfit for work, the petitioners cannot be faulted for the unfortunate
development. Moreover, Akkila cannot be expected to employ an unfit worker. Simply put, the failure to redeploy
Yarza was not due to any breach committed by SRL or Akkila, but because of his medica disqualification.
Hence, the relief availableto Yarzais the equivalent of one month salary as separation pay.[40]

The dispositive portion of the NLRC's July 23 2012 Resolution states:

WHEREFORE, premises considered, respondents-appellees [petitioners] motion for reconsideration is
partially GRANTED. The complaint for illegal dismissal is DISMISSED for lack of merit, and [the] award of
UAE DHs 48,000.00 in Our Decision dated March 29, 2012 is DELETED. Respondents--appellees
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[petitioners] are ordered, jointly and severally to pay complainant [Y arza] the amount of UAE Dirham EIGHT
THOUSAND (UAE Dhs 8,000.00) representing medical separation pay, plus ten percent (10%) thereof as and
for attorney's fees.

SO ORDERED.[4]]
Dismayed, Y arza appealed[42] to the CA.
Ruling of the Court of Appedls:

The CA, in its assailed March 25, 2013 Decision,[43] partly granted Yarza's appea and reinstated the NLRC's
March 29, 2012 Decision. It ruled that Yarzawasiillegally dismissed and should be paid his salaries in accordance
with RA 10022.[44] It found that SRL cannot evade its liability by simply denying its participation in Yarzas
deployment. Even if the foreign principal directly entered into a contract with the overseas worker, the
recruitment agency, as the local manning agent, isjointly and solidarily liable with its principal. It pointed out that
Al Salmeen/Akkila does not have a personality in the Philippines unless it acts through a licensed local manning
agent. Hence, as Al Salmeen/Akkila's local representative, SRL should have ensured that Yarza was properly
documented and deployed. SRL cannot be allowed to act as an inutile third party feigning ignorance of the
transactions leading to Y arza's deployment.[45]

The CA held that substantial evidence showed that SRL actively participated in Yarzas deployment wherein he
worked six months out of a two--year contract, before being instructed to return to the Philippines.[46] It quoted
with approval the NLRC'sfindingsin its March 12, 2012 Decision, viz.:

The email messages between [Yarza] on one hand and the [petitioners] on the other, reveal a lot about the
relationship between the parties herein x x X. The series of communications encompass the period from June 7,
2010 (interview period) up to October 4, 2010 (issuance of plane ticket for [Yarza]). The e-mail messages
dated July 23, 2010 and July 24, 2010 x x x [pertain] to the employment offer which was received by [SRL]
from [Akkila], and which was forwarded to [Yarza] for his signature. The e-mail messages dated September
20, 2010 and September 27, 2010 reveal that [Yarza] received his visa from one 'Joh Gutierrez' of [SRL].
Finally, the e-mail message dated October 4, 2010 was sent by [Akkila] to [SRL] in connection with the
booking of [Yarza] for his flight to Abu Dhabi, UAE. Notably, al throughout the processing of the papers and
documents (including visa and ticket) of [Yarza], both [SRL and Akkila] actively participated. More so, even
after the issuance of the visa, [Akkila] still communicated with [SRL] in connection with the e-ticket of
[Yarza]. Quite significantly, [SRL] informed [Akkila] that [Yarza] is'now ready for mobilization on October 6,
2010."' Thus, there was never a point when [SRL] absconded from the transaction to deploy [Y arza]. The series
of e-mail messages belie the claim of [SRL] that [Yarza] directly communicated with [Akkila]. The pieces of
evidence clearly reflect that from the beginning, [SRL] acted as the recruitment agency of [Yarza for its
foreign principal [Akkilal.[47] (Emphasis supplied).

Also, the CA noted that the NLRC, in its July 23, 2012 Resolution, reiterated its finding that SRL actively
participated in Y arza's recruitment and deployment, as follows:

Accordingly, we find no cogent reason to deviate from our earlier findings that [SRL] had actively participated
in the recruitment, documentation and eventual deployment of [Yarza] in October 2010. The fact that [Yarza)
may not have been officially documented as a recruit and deployed applicant of [SRL] as shown by the
absence of contract registration and processing with the POEA, will not militate against this finding,
considering that no employment visa was secured in favor of [Yarza], such that his initial deployment was
undertaken on avisit visa, afact that was known to [SRL].[48] (Emphasis supplied).

The CA likewise noted that the petitioners did not question the NLRC's aforementioned finding. Hence, insofar as
the issue of employer-employee relationship is concerned, NLRC's ruling is aready binding and conclusive on the
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petitioners. This is because they failed to file a petition for certiorari before the CA assailing the NLRC's findings
on that aspect.[49]

Moreover, the CA emphasized that Yarza was contracted to work for Akkila for a period of two years. When
Y arza was sent back to the Philippines, this period was yet to expire as he had only worked for six months. In
addition, instead of a Standard Employment Contract, the petitioners merely furnished Y arza with an Offer of
Employment,[50] which the latter actually brought to the attention of the former. As such, Yarza's lack of proper
documentation does not mean that he can no longer be protected by labor laws. SRL, although fully aware of the
situation, still deployed Y arza. For this reason, the petitioners are effectively bound by the terms of the Offer of
Employment. To allow the petitioners to benefit from their wrongdoing would be unjust. As a recruitment agency,
SRL's primary obligation isto protect the rights and ensure the welfare of overseas workerslike Yarza.[51]

The CA ruled that while it was not the petitioners fault that Seamed found Y arza unfit for work due to diabetes,
his situation was caused by their actions. Had SRL been vigilant in its obligations as a local placement agency
when Y arzawas first deployed on October 14, 2010, his predicament could have been avoided.[52]

Also, Yarza's case was not merely a matter of cancellation of deployment due to medical reasons but rather a
premature and illegal termination of employment. Hence, the petitioners should have complied with Section 8,
Rule 1, Book VI of the Omnibus Rules Implementing the Labor Code. Notably, Akkila even stated in its May 22,
2011 letter that Yarza's "'employment at Akkila Company Ltd, will be terminated with effect from May 23,
2011."[53]

The CA held that the petitioners did not validly dismiss Yarza on the ground of disease, regardiess of whether
Y arza's ailment cannot be cured within six months.[54] The Medical Certificate[55] issued by Seamed is not the
certification contemplated by the law. Thus, for the petitioners failure to secure a certification from a competent
public authority, they did not prove that the aleged disease was a valid ground to dismiss Yarza. In other words,
the petitionersillegally terminated Y arza from employment.[56]

Nonetheless, the CA denied Yarza's claim for his salary for the entire unexpired portion of the contract. It found
that the doctrine pronounced in Serrano v. Gallant Maritime Services[57] (Serrano) cannot apply in this case. The
Serrano doctrine was promulgated on March 24, 2009. However, on March 8, 2010, Congress enacted RA 10022,
which reinstated the provision found in RA 8042 regarding the "three-month cap" for every year of the unexpired
term. Yarza was dismissed on May 22, 2011, when RA 10022 was already in effect. Hence, the NLRC, in its
Decision dated March 29, 2012, correctly computed Y arza's salary for the unexpired portion of the contract based
on RA 10022. Furthermore, the CA explained that the Court has yet to rule on the constitutionality of RA 10022.
Thus, al laws should be presumed constitutional and must be applied.[58]

The dispositive portion of the CA's assailed Decision states:

WHEREFORE, premises considered, the instant petition is PARTLY GRANTED. The assailed Resolution
dated July 23, 2012 of the National Labor Relations Commission (NLRC), Third Division in NLRC NCR
OFW Case No. (L) 06-09977-11 NLRC LAC (OFW-L) No. 01-000111-12 is hereby SET ASIDE. The
Decision of public respondent NLRC dated March 29, 2012 is hereby REINSTATED. No costs.

SO ORDERED.[59] (Emphasisin the original)
SRL asked for areconsideration[60] which the CA denied in a Resolution[61] dated June 18, 2013.
Discontented, SRL filed a petition for review on certiorari[62] before this Court and raised the following —

Issues:
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THE HONORABLE COURT OF APPEALS SERIOUSLY ERRED WHEN IT RULED IN THE HEREIN
ASSAILED DECISIONS THAT THE PETITIONERS DID NOT QUESTION THE FINDINGS OF THE
NLRC ASTO THE ISSUE OF EMPLOY ER-EMPLOY EE RELATIONSHIP BETWEEN THE PARTIES.

THE HONORABLE COURT OF APPEALS SERIOUSLY ERRED WHEN IT RULED THAT
RESPONDENT WASILLEGALLY DISMISSED [FROM] EMPLOYMENT.

THE HONORABLE COURT OF APPEALS SERIOUSLY ERRED WHEN IT RULED THAT
RESPONDENT ISENTITLED TO ATTORNEY'S FEE.[63]

SRL insists that it had no employer-employee relationship with Yarza with respect to his initial deployment in
October 2010. It points out that the contract was exclusively between Al Salmeen/Akkila and Yarza. Although
SRL initialy processed Yarzas employment documents, it ceased to do so when it learned that Al
Salmeen/Akkila secured a visit visainstead of an employment visa, in violation of POEA rules.[64] SRL contends
that Y arza made representations (by submitting the certification of completion of the Pre-Departure Orientation
Seminar [PDOS] dated August 27, 2010)[65] that it was involved with his initia deployment as Al
Salmeen/Akkilas local placement agency even when it ceased processing his documents when it discovered the
issuance of avisit visa.[66]

SRL maintains that the Invoice[67] dated January 27, 2011 does not prove employer-employee relationship but
only shows that it rendered services to Al Salmeen/Akkila such as the posting of manpower requirements and the
processing of Yarza's documents including medical service, among others. However, these services were rendered
prior to the issuance of the visit visa. In the same way, the e-mail messages involving SRL were exchanged prior
to the issuance of avisit visa. Thus, SRL asserts that the controlling document should be the employment contract
between Yarza and Al Salmeen/Akkila, especially when they communicated with each other directly without
SRL'sinvolvement.[68]

SRL aversthat although it is the local manning agent of Al Salmeen/Akkila, it does not follow that it should, at all
times, be held jointly and severaly liable with its principal, especialy when Yarza directly contracted with the
foreign principal without its participation and approval. It stresses that Yarza's deployment was through direct
hiring, without the involvement of the local agency.[69]

Moreover, the petitioners state that disease is one of the authorized causes to terminate employment. Hence,
choosing not to redeploy Y arza was alowed since he was only an applicant. The petitioners cannot be held liable
for the failure to redeploy him since he failed to pass the PEME due to diabetes. The POEA rules require
recruitment agencies to select only medically and technically-qualified recruits.[70]

They posit that the requirement to submit a certification from a competent public health authority confirming
Yarza's unfitness for work can be dispensed with since Seamed is duly-accredited by different government
agencies anyway.[71] Lastly, they add that the award of attorney's fees is not justified because Y arza's dismissal
wasvalid.[72]

Y arza counters that after he returned to the Philippines on March 24, 2011, his employment visa from the UAE
arrived on April 28, 2011. He complied with the other requirements but instead of redeploying him, he was
required to submit to another PEME despite already undergoing the same before his initial deployment. He was
reluctant to do so since he was not a hew applicant and because his contract had a duration of two years. He
aleges that SRL compelled him to undergo the PEME anew under threat of not being able to return to UAE and
continue with his two-year contract. Thereafter, Seamed found him unfit for work as he is suffering from diabetes.
After awhile, Akkila sent him a letter dated May 22, 2011 terminating his employment effective May 23, 2011
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due to his health condition.[73]

He alleges that there is an employer-employee relationship between him and SRL, despite the latter's insistence
that it was not his employer. He points out that SRL did not question the NLRC's findings that it was the local
manning agent of Al Salmeen/Akkila. Hence, SRL is already bound by the said finding and can no longer raise it
as an issue before the Court.[74] He enumerates the following circumstances showing that SRL is the local
agency of Al Salmeen/Akkila: 1) Y arza underwent the PDOS prior to his deployment and the Overseas Placement
Association of the Philippines (OPAP) certified that he attended the PDOS with SRL as recruitment agency; 2)
while he was working in UAE, SRL billed him AED 8,239.00 representing service and medical feesin connection
with his employment; 3) SRL purchased Y arza's E-ticket[75] for his travel to UAE; and 4) prior to his initial
deployment, Y arza had a series of correspondence with SRL regarding his employment.[76]

Y arza maintains that the petitioners illegally dismissed him. He asserts that since he was not a new applicant, he
should not have been subjected to a new PEME since his prior PEME has not yet expired, and that his second
PEME should not affect his valid and existing employment contract.[77] In any case, the finding of diabetesis not
a vaid ground to terminate his employment. The petitioners failed to secure a medical certificate from the
physician concerned and a certification from a competent public health authority to certify that his disease is of
such nature that it cannot be cured within a period of six months even with proper medical treatment.[78]

He states that due process was not observed before terminating his employment, as he was not provided the
required notices and hearing. Additionally, he insists that the petitioners are liable for damages and attorney's fees
because his dismissal was tainted with malice and bad faith.[79] Lastly, he posits that the issues raised in the
instant petition are purely factual in nature which do not warrant the exercise of the discretionary appellate
jurisdiction of the Court. Factual findings of the NLRC, when affirmed by the CA, are conclusive and binding
upon the parties and the Court.[80]

Thus, the main issue is whether or not Yarzawasillegally dismissed.
Our Ruling

The petition has no merit. Yarzais entitled to hisclaims.

In a petition for review on certiorari under Rule 45 of the Rules of Court, as a genera rule, only questions of law
may be resolved by the Court. "Not being atrier of facts, [the Court] is not duty bound to re-examine and calibrate
the evidence on record."[81] One of the recognized exceptiong82] is when, asin this case, the findings of the CA
are contrary to that of the labor tribunals.[83] Hence, the Court must re-assess the facts then apply the
corresponding statutes, rules, and jurisprudence.

The "Offer of Employment” isinvalid since it was not approved by the POEA.

At the root of the controversy is the validity of the "Offer of Employment” which served as Yarzas "contract”
during hisinitial deployment under the visit visa. There is no dispute that his deployment did not pass through the
official channel, specifically the POEA. "Under our Labor Code, employers hiring [Overseas Filipino Workers or]
OFWs may only do so through entities authorized by the Secretary of the Department of Labor and
Employment.[84] Unless the employment contract of an OFW is processed through the POEA, the same does not
bind the concerned OFW because if the contract is not reviewed by the POEA, certainly the State has no means of
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determining the suitability of foreign laws to our overseas workers."[85] Moreover, the "Offer of Employment"
states that the rules and regulations found in UAE's labor laws should apply,[86] which is contrary to our
country's policies concerning labor contracts and security of tenure. To stress,

Security of tenure remains even if employees, particularly the Overseas Filipino Workers (OFWSs), work in a
different jurisdiction. Since the employment contracts of OFWs are perfected in the Philippines, and following
the principle of lex loci contractus (the law of the place where the contract is made), these contracts are
governed by our laws, primarily the Labor Code of the Philippines and its implementing rules and
regulations.[87] At the same time, our laws generally apply even to employment contracts of OFWSs as our
Constitution explicitly provides that the State shall afford full protection to labor, whether local or
overseas.[88] Thus, even if a Filipino is employed abroad, he or she is entitled to security of tenure, among
other constitutional rights.[89]

The "Offer of Employment” was perfected when Y arza agreed to the same while he was still in the Philippines,
and then consented to be deployed abroad. In fact, he already commenced with his duties under the said contract
until his sudden repatriation. However, the "Offer of Employment” is invalid since it was not approved by the
POEA and because it runs contrary to the Constitution's principles as well as existing labor laws.

Notwithstanding the invalidity of the "Offer of Employment,” an employer-employee relationship exists.

Absent a valid employment contract, the Court must then consider the attendant circumstances to determine if
there is an employer-employee relationship between Akkila and Yarza. To ascertain the existence of this
association, the following elements should be evident: " (1) the selection and engagement of the employee; (2) the
payment of wages; (3) the power of dismissal; and (4) the employer's power to control the employee's conduct.
The most important element is the employer's control of the employee's conduct, not only as to the result of the
work to be done, but also as to the means and methods to accomplish it. However, the power of control refers
merely to the existence of the power, and not to the actual exercise thereof.[90] No particular form of evidenceis
required to prove the existence of an employer-employee relationship. Any competent and relevant evidence to
prove the relationship may be admitted.[91] However, a finding that such relationship exists must still rest on
some substantial evidence."[92]

For the first element, Akkila selected and engaged the services of Yarza, precisely because he was deployed
through a visit visa under Akkila's instruction and endorsement. For the second element, Akkila did not deny that
it paid Yarza's wages with the "Offer of Employment" as reference. Likewise, the third element exists since
Akkila has the power to dismiss Yarza. In fact, it did so when it issued the termination letter dated May 22, 2011.
Lastly, the fourth element is present since Akkila had control over Yarza's work conduct, which included the
means and methods he would employ to produce the results required by the company. Akkila did not show proof
that it took no part in directing Yarzas job output. More importantly, Akkila did not appea the finding of
employer-employee relationship before the CA. Hence, it is bound by such conclusion.[93] Thence, an
employer-employee relationship was established notwithstanding the absence of a valid and POEA-approved
contract.

Both substantial and procedural due process were not observed.

Since an employer-employee relationship exists, the petitioners should accord Y arza due process, both substantial
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and procedural, before terminating his employment. To comply with substantive due process, Y arza can only be
dismissed for a just or authorized cause, the absence of which renders his dismissal illegal.[94] As earlier
mentioned, under Article 294 [279][95] of the Labor Code, as an employee, Yarzais entitled to security of tenure.

Akkila dismissed the services of Yarza on the ground of disease, which isfound in Article 299 [284] of the Labor
Code. The said provision essentially provides that "an employer would be authorized to terminate the services of
an employee found to be suffering from any disease if the employee's continued employment is prohibited by law
or ispregjudicia to his health or to the health of hisfellow employees."[96] Specificaly, it states the following:

ARTICLE 299 [284]. Disease as Ground for Termination. — An employer may terminate the services of an
employee who has been found to be suffering from any disease and whose continued employment is prohibited
by law or is prejudicial to his health as well asto the health of his co-employees. x x x[97]

This provision is supplemented by Section 8, Title 1, Book Six of the Omnibus Rules Implementing the Labor
Code, asfollows:

SECTION 8. Disease as a ground for dismissal. — Where the employee suffers from a disease and his
continued employment is prohibited by law or prejudicial to his health or to the health of his co-employees, the
employer shall not terminate his employment unless there is a certification by competent public health
authority that the disease is of such nature or at such a stage that it cannot be cured within a period of six (6)
months even with proper medical treatment. If the disease or ailment can be cured within the period, the
employer shall not terminate the employee but shall ask the employee to take aleave of absence. The employer
shall reinstate such employee to his former position immediately upon the restoration of his normal health.[98]

To be considered valid, the dismissal on the ground of disease must satisfy two requisites. “(a) the employee
suffers from a disease which cannot be cured within six months and his’her continued employment is prohibited
by law or prgjudicial to hig/her health or to the health of his’her co-employees, and (b) a certification to that effect
must be issued by a competent public health authority."[99]

Akkila did not present any certification from a competent public health authority citing that Yarza's disease
cannot be cured within six months, or that his employment is prejudicial to his health or that of his co-employees.
Absent this certification, Akkila failed to comply with Article 299 [284] of the Labor Code as well as Section 8,
Title 1, Book Six of the Omnibus Rules Implementing the Labor Code. In other words, Y arza's dismissal was not
based on ajust cause.

Apart from this, Akkila did not accord Y arza procedural due process. It is settled that "the employer must give the
concerned employee at least two notices before his or her termination. Specifically, the employer must inform the
employee of the cause or causes for his or her termination, and thereafter, the employer's decision to dismiss him.
Aside from the notice requirement, the employee must be accorded the opportunity to be heard."[100]

In this case, Akkila did not give Yarza any form of notice or opportunity to explain his side. Akkila unilaterally
dismissed him by simply issuing a letter dated May 22, 2011. Additionally, Akkila sent this termination letter
after it already issued a "new" Contract of Employment[101] dated April 15, 2011 to him. Clearly, Akkila, after
discovering that Yarza was deemed unfit for work due to diabetes, sought to immediately sever ties with him.
This is regardless of Akkilas prior "contract” with Yarza, particularly the "Offer of Employment,” which
indicated that the duration of his employment would run for two years.

Also, Yarza was instructed to return after more than five months from his initial deployment, still within the
duration of his two-year contract. Even if Akkila contends that Y arza was under probation, and assuming that the
"Offer of Employment" was valid, the document states that the probation period would only last for three months.
From Y arza's deployment until his sudden repatriation, three months undoubtedly passed already.[102] Hence, the
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lapse of three months converted Y arzas status into a regular employee,[103] if the "Offer of Employment” were
to be followed. Furthermore, Akkila sent an explanation letter[104] to a mediator of POEA during theinitial stage
of the case. It admitted that Yarza was granted a visit visa to evaluate Y arza's work performance first, which is
akin to placing him under probation.

In any case, even without considering the contract or the probation period, Akkila violated the requirements of
procedural due process before terminating an employee from work.[105] Yarza believed that he temporarily
returned to the country for the purpose of securing a work visa, under the impression that such was required to
continue with his two-year contract. Yet, it eventualy led to his dismissal without just cause, prior notice, and
opportunity to be heard.

The petitioners are solidarily liableto Yarza.

We now discuss the liahilities of Akkilaand SRL with respect to Y arza's deployment. The recent case of Corpuz,
Jr. v. Gerwil Crewing Phils., Inc.,[106] isinstructive:

Sec. 18, Article Il and Sec. 3, Article XI1I of the 1987 Constitution accord all members of the labor sector,
without distinction as to place of deployment, full protection of their rights and welfare.[107] Republic Act
(R.A.) No. 8042 (The Migrant Workers and Overseas Filipinos Act of 1995) confirms this State policy by
declaring that the rights and interest of distressed overseas Filipinos, in general, and Filipino migrant workers,
in particular, documented or undocumented, are adequately protected and safeguarded.[108] Evidently,
Congress enacted R.A. No. 8042 to institute the policies on overseas employment and to establish a higher
standard of protection and promotion of the welfare of migrant workers.[109]

One of the safeguards incorporated in R.A. No. 8042 is found in Sec. 10 which provides for the solidary and
continuing liability of recruitment agencies against monetary claims of migrant workers. These pecuniary claims
may arise from employer-employee relationship or by virtue of law or contract and may include claims of
overseas workers for damages. Sec. 10 reads:

SEC. 10. Money Claims. — Notwithstanding any provision of law to the contrary, the Labor Arbiters of the
National Labor Relations Commission (NLRC) shall have the original and exclusive jurisdiction to hear and
decide, within ninety (90) calendar days after the filing of the complaint, the claims arising out of an
employer--employee relationship or by virtue of any law or contract involving Filipino workers for overseas
deployment including claims for actual, moral, exemplary and other forms of damages.

The liability of the principal/employer and the recruitment/placement agency for any and al claims under this
section shall be joint and several. This provision shall be incorporated in the contract for overseas employment
and shall be a condition precedent for its approval. The performance bond to be filed by the
recruitment/placement agency, as provided by law, shall be answerable for al money claims or damages that
may be awarded to the workers. If the recruitment/placement agency is a juridical being, the corporate officers
and directors and partners as the case may be, shall themselves be jointly and solidarily liable with the
corporation or partnership for the aforesaid claims and damages.

Such liabilities shall continue during the entire period or duration of the employment contract and shall not be
affected by any substitution, amendment or modification made locally or in a foreign country of the said
contract.

X X X X (Emphases supplied)

The cases of Interorient Maritime Enterprises, Inc. v. National Labor Relations Commission (Interorient)[110]
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and Becmen Service Exporter and Promotion, Inc. v. Spouses Cuaresma (Becmen)[111] affirm the continuing
responsibility of recruitment agencies in ensuring the welfare and safety of overseas Filipino workers. In
Interorient, the Court held that the employer has the obligation to ensure the safe return of a distressed
worker.[112] In Becmen, the Court stressed that recruitment agencies are expected to extend assistance to migrant
workers, especially those who are in distress. x x x[113]

XX XX

We also ruled in Becmen that the acts and omissions of the foreign principa and the recruitment agencies on the
plight of the migrant workers and their families ran against public policy. Their indifference undermined and
subverted the interest and general welfare of our Filipino workers abroad who are entitled to full protection under
the law. As such, they shall beliable to pay moral and exemplary damages, as well as attorney's fees.[114]

Verily, R.A. No. 8042 did not limit the responsibility of recruitment agencies to the recruitment and deployment
of Filipino workers to foreign countries. As DOLE-accredited agencies, they entered into a covenant with the
State to promote the safety and welfare of Filipino workers. They have, in fact, undertaken to ensure that the
‘contracts of employment are in accordance with the standard employment contract and other applicable laws,
regulations and collective bargaining agreements.[115] This responsibility exists during the lifetime of the
employment contract and shall continue despite substitution, amendment or modification of the agreement.[116]

In the case at bench, even if Yarza's employment contract was not previously approved by the POEA, he should
still be protected by our labor laws precisely because an employer-employee relationship was established. As
found by the NLRC, which the CA quoted with approval, SRL participated in Yarzas initial deployment despite
its insistence that it ceased to process his documents after discovering that a visit visa was secured instead of a
work visa. According to the time stamps and the contents of the e-mail correspondence, SRL participated, one
way or another, and acted as Akkila's local manning agent.

Based on substantial evidence[117] Yarza proved SRL's solidary liability with its foreign principal, Akkila/Al
Salmeen. This is notwithstanding Yarzas undocumented status or SRL's insistence on its supposed
non-participation. SRL cannot evade liability by simply refusing to process an overseas worker's documentation
yet at the same time admit to being the local manning agent of a foreign principal which invalidly dismissed an
employee. The CA correctly found that Y arza's predicament was caused by SRL and Akkila, which should not be
countenanced. As the local placement agency, SRL should have employed measures to ensure that Yarzas
deployment would be in accordance with existing policies, from the beginning of the employment until its end.

Yarzaisentitled to his salaries for the unexpired portion of his contract.

Even if the "Offer of Employment” isinvalid, the existence of an employer-employee relationship entitles Yarza
to claim for the payment of his salaries for the unexpired portion of his contract. Relevantly, both the NLRC and
the CA rendered their rulings before the Court resolved anew the issue on the constitutionality of the cap of
three-month pay for every year of service on an overseas worker's money claims. To recall, the Court, in Serrano,
aready declared such provision unconstitutional. Yet, Congress enacted RA 10022 which reinstated the same
notwithstanding the Court's earlier pronouncement in Serrano. Specifically, Section 7 of RA 10022 amended
Section 10 of RA 8042, viz.:

In case of termination of overseas employment without just, valid or authorized cause as defined by law or
contract, or any unauthorized deductions from the migrant worker's salary, the worker shall be entitled to the
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full reimbursement if his placement fee and the deductions made with interest at twelve percent (12%) per
annum, plus his salaries for the unexpired portion of his employment contract or for three (3) months for every
year of the unexpired term, whichever isless. (Emphasis supplied).

Hence, the Court, in Sameer Overseas Placement Agency, Inc. v. Cabiles (Sameer),[118] again "declared
unconstitutional the cap of three-month pay for every year of service. It aso upheld the imposition of interest rate
of 12% per annum on the placement fee specifically set by law, nay, unaffected by Bangko Sentral ng Pilipinas
Circular No. 799 setting the rate of interest at 6% per annum."[119]

Sameer stresses that "when alaw or a provision of law is null because it is inconsistent with the Constitution, the
nullity cannot be cured by reincorporation or reenactment of the same or a similar law or provision. A law or
provision of law that was aready declared unconstitutional remains as such unless circumstances have so changed
as to warrant a reverse conclusion."[120] However, there are no noted relevant changes in the surrounding
circumstances, as RA 10022 merely reinstated the provision after the Court already declared it unconstitutional in
Serrano.

Additionally, the Court declared that an unconstitutional clause in the law, being inoperative at the outset, confers
no rights, imposes no duties and affords no protection.[121] Withal, even if Y arza's dismissal became effective on
May 22, 2011, or when RA 10022 was dready in force, "the declaration of unconstitutionality found in the
Serrano case promulgated in March 2009 [and subsequently the Sameer case promulgated in August 5, 2014]
shall retroactively apply."[122]

Thus, Yarza should receive his unpaid salaries corresponding to the unexpired portion of his contract (based on
the "Offer of Employment™) at the rate of AED 8,000.00 per month. Out of the 24 months, he still had around 19
months left to work, had he not been abruptly dismissed. He is thus entitled to a total of AED 152,000.00 (19
months x AED 8,000.00). Additionally, as provided in RA 8183,[123] the peso equivalent of his monetary award
should be computed based on the prevailing exchange rate at the time of payment.[124]

Yarzais entitled to moral and exemplary damages as well as attorney's fees.

The Court likewise finds it proper to award moral and exemplary damages, amounting to P100,000.00 each.[125]
According to recent jurisprudence,[126] "Sec. 10 of R.A. No. 8042 alows the migrant worker to claim moral and
exemplary damages in connection with the employment contract or as provided by law. In Becmen,[127] the
Court imposed moral damages by reason of misconduct on the part of the employer under Article 2219 (10) of the
Civil Code, which alows recovery of such damages in actions referred to in Article 21.[128] The Court aso
ordered the payment of exemplary damages to set an example to foreign employers and recruitment agencies on
how to treat and act on the plight of distressed Filipino migrant workers."[129]

Yarza, athough he assented to his initial deployment under a visit visa, was unceremoniously repatriated even
when his two-year contract based on the "Offer of Employment™ has not yet expired. He was suddenly ordered to
return to the Philippines under the instruction to procure an employment visa, when such visa should have been
secured from the beginning. He could not have known that another PEME would be required of him which would
lead to the unexpected declaration of his unfitness for work.

Moreover, Yarza is entitled to attorney's fees at the rate of 10% under Article 2208 of the Civil Code for the
following reasons: "(1) exemplary damages are also granted; (2) [Akkilaand SRL] acted in [bad faith] in dealing
with [Yarza; (3) thisinvolves recovery of wages and (4) [Y arza] was compelled to litigate and to incur expenses

© 2026 batas.org - Philippine Bar Review & Law-School Companion Page 12 of 20
Study hands-free: podcast-style lessons with read-along highlighting - batas.org



BATAS.org - Philippine Law Library G.R. No. 207828. February 14, 2022

to protect his rights."[130] Additionally, in view of Nacar v. Gallery Frames,[131] all the monetary awards should
incur interest at the rate of six percent (6%) per annum reckoned from the finality of judgment until fully paid.

To reiterate, the liability of petitioners should be solidary, "as provided under Section 10[132] of RA 8042 or the
Migrant Workers and Overseas Filipinos Act of 1995, as amended, which mandates that the principal/employer,
recruitment/placement agency, and its corporate officers and directors in case of corporations, shall be solidarily
liable for money claims arising out of employer-employee relationship with [OFWSs]."[133] SRL cannot hide
behind the excuse of presumed non-participation in acts leading to a worker's unjust dismissal and yet benefit
from being the local manning agent when it is convenient or profitable.

WHEREFORE, the petition is hereby DENIED. The March 25, 2013 Decision and June 18, 2013 Resolution of
the Court of Appealsin CA-G.R. SP No. 126776 are AFFIRMED with MODIFICATIONS in that the petitioners
SRL International Manpower Agency, represented by Sevilla Sarah Sorita, and Akkila Co., Ltd., UAE and/or Al
Salmeen, are hereby ORDERED to indemnify, jointly and severally respondent Pedro S. Y arza, Jr. the following
amounts:

- His unpaid salaries amounting to AED 152,000.00 or its Philippine Peso equivalent at the time of payment,
corresponding to the unexpired portion of his employment contract ("Offer of Employment”);

- Mora damages in the amount of One Hundred Thousand Pesos (P100,000.00);
- Exemplary damages in the amount of One Hundred Thousand Pesos (P100,000.00);
- Attorney's fees equal to ten percent (10%) of the total monetary award; and

- Costs of suit.

SO ORDERED.

Perlas-Bernabe, S.A.J., (Chairperson), Inting, Gaerlan, and Dimaampao, JJ., concur.
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Overseas Placement Agency, Inc. v. Cabiles, supranote 87.

[119] Id.

[120] Sameer Overseas Placement Agency, Inc. v. Cabiles, supra note 87 at 432-433.
[121] See Sameer Overseas Placement Agency, Inc. v. Bajaro, 699 Phil. 37, 47 (2012).
[122] Id.

[123] Entitled "An Act Repealing Republic Act Numbered Five Hundred Twenty-Nine, As Amended, Entitled
'‘An Act to Assure the Uniform Value of Philippine Coin and Currency,” approved on June 11, 1996.

[124] International Skill Development, Inc. v. Montealto, Jr., supranote 118, citing Republic Act No. 8183, § 1.

SECTION 1. All monetary obligations shall be settled in the Philippine currency which is legal tender in the
Philippines. However, the parties may agree that the obligation or transaction shall be settled in any other
currency at the time of payment.
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[125] Corpuz, Jr. v. Gerwil Crewing Phils., Inc., supra note 106, citing CIVIL CODE, Art. 2229.

ARTICLE 2229. Exemplary or corrective damages are imposed, by way of example or correction for the
public good, in addition to the moral, temperate, liquidated or compensatory damages.

[126] See also: International Skill Development, Inc. v. Montealto, Jr., supra note 118, citing Meco Manning &
Crewing Services, Inc. v. Cuyos, G.R. No. 222939, July 3, 2019.

"[T]he award of moral damages is proper where the dismissal was tainted with bad faith or fraud, or where it
constituted an act oppressive to labor, and done in a manner contrary to morals, good customs or public policy.
On the other hand, exemplary damages are recoverable when dismissal was done in a wanton, oppressive, or
malevolent manner.”

[127] Corpuz, Jr. v. Gerwil Crewing Phils., Inc., supra note 106, citing Becman Service Exporter and Promotion,
Inc. v. Spouses Cuaresma, 602 Phil. 1058 (2009).

[128] Id.

[129] Id.

[130] International Skill Development, Inc. v. Montealto, Jr., supra note 118.
[131] 716 Phil. 267 (2013).

[132] Section 10. Money Claims. — X X X

The liability of the principal/employer and the recruitment/placement agency for any and all claims under this
section shall be joint and severa. This provision shall be incorporated in the contract for overseas employment
and shall be a condition precedent for its approval. The performance bond to be filed by the
recruitment/placement agency, as provided by law, shall be answerable for al money claims or damages that
may be awarded to the workers. If the recruitment/placement agency is a juridical being, the corporate officers
and directors and partners as the case may be, shall themselves be jointly and solidarily liable with the
corporation or partnership for the aforesaid claims and damages.

X X X (RA 8042, As amended by RA 10022 "An Act Amending Republic Act No. 8042, Otherwise Known as
the Migrant Workers and Overseas Filipinos Act of 1995, as Amended, Further Improving the Standard of
Protection and Promotion of the Welfare of Migrant Workers, Their Families and Overseas Filipinos in
Distress, and for Other Purposes," March 8, 2010.)

[133] Jebsens Maritime, Inc. v. Gutierrez, G.R. No. 244098, March 3, 2021.
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