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BRION, J.:

We review the February 8, 2008 decision[1] of the Court of Appeas (CA) in CA-G.R. CR. H.C. No. 02726,
which affirmed the January 29, 2007 decision[2] of the Regional Trial Court (RTC), Branch 82, Quezon City. The
RTC decision found appellant Sonny Sabdulay Amanda guilty beyond reasonable doubt of violating Section 5,[3]
Article Il of Republic Act (R.A.) No. 9165 (the Comprehensive Dangerous Drugs Act of 2002). The trial court
imposed on him the penalty of life imprisonment.

THE FACTS

The prosecution charged the appellant with violation of Section 5, Article Il of R.A. No. 9165 before the RTC,
under an Information that states:

That on or about the 1[st] day of February, 2004, in Quezon City, Philippines, the said accused not being
authorized by law to sell, dispense, deliver, transport or distribute any dangerous drug, did then and there,
willfully, and unlawfully sell, dispense, deliver, transport, distribute or act as broker in the said transaction,
0.10 (zero point ten) gram of white crystalline substance containing Methylamphetamine Hydrochloride, a
dangerous drug.

CONTRARY TO LAW.[4]

The appellant pleaded not guilty to the charge.[5] The prosecution presented Police Officer (PO) 2 Bernard
Centeno at the trial, while the testimonies of PO3 Joselito Chantengco and PO1 Alan Fortea became the subject of
the parties' stipulations. The appellant and Shirley Sabdula, on the other hand, took the witness stand for the
defense.

The evidence for the prosecution established that in the morning of February 1, 2004, a confidential informant
told the members of the Central Police District (CPD) in Baler, Quezon City about the illegal drug activities of
one alias "Moneb" at a squatter's areain San Roque |11, Quezon City. Acting on this information, operatives of the
Station Intelligence and Investigation Branch, Baler Police Station 2, CPD formed a buy-bust team composed of
PO2 Centeno (the designated poseur-buyer), POI Fortea, PO2 Rolando Daduya, POI Victor Porte, POl Louise
Escarlan and POl Noel de Guzman.[6]

At around 7:00 p.m., the buy-bust team and the informant went to the target area. When they arrived there, the
informant introduced PO2 Centeno as his "kumpare" to the appellant. PO2 Centeno asked the appellant if he
could "score" two hundred pesos worth of shabu.[7] The appellant responded by taking out a plastic sachet from
his pocket, and handing it to PO2 Centeno. PO2 Centeno in turn handed P200.00 to the appellant, and then gave
the pre-arranged signal.
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As the other members of the buy-bust team were rushing to the scene, PO2 Centeno introduced himself as a police
officer and arrested the appellant. Afterwards, he frisked the appellant and recovered the buy-bust money from his
right pocket.[8]

The police thereafter brought the appellant to the Baler Police Station 2 for investigation. Upon arrival, PO2
Centeno gave the seized plastic sachet to SPO2 Salinel who, in turn, handed it to PO3 Chantengco who made a
request for laboratory examination that PO3 Centeno brought, together with the seized item to the Central Police
District Crime Laboratory for analysis.[9] Per Chemistry Report No. D-140-2004 of Engr. Leonard Jabonillo (the
forensic chemist), the submitted specimen tested positive for the presence of methylamphetamine hydrochloride
(shabu).[10]

In his defense, the appellant testified that between 8:00 to 9:00 p.m. on January 29, 2004, he was on board a taxi
at C5 Road, Fort Bonifacio, Taguig City, when a group of about five (5) men pointed their guns at him and told
him to get out of the vehicle. After he aighted, the armed men told him to board a mobile car[11] and brought
him to the Baler Police Station. At the station, the police asked him to remove his clothes, and confiscated his
wallet, bracelet, cap and P3 00.00. The police then told him that he would be detained for drug charges and that he
would bejailed for 40 years.[12]

Shirley's testimony was summarized by the RTC as follows:

xxx On February 1, 2004, she was at home when her brother was brought to Precinct 2, Baler[,] Quezon City.
On January 29, 2004, at about 11:00 p.m., she received a text message from Allan Fortea, a policeman, telling
her to call a certain number if she loves her brother. The next day, at about 8:00 am., she called Fortea at the
number he gave her. He told her that his brother at Station 2 Baler Quezon City and asked her to produce
P2Q0,000.00 as ransom for her brother. She asked him if he could talk to him. He allowed her and her brother
to talk and the latter pleaded to her for help and cried. Fortea told her not to talk in their dialect and took the
phone. Fortea then told her to see him at SM North Edsa Car Park on January 30, 2004 at 7:00 p.m. Fortea did
not come. At about 9:00 p.m., she proceeded to Station 2 and met Fortea. He asked her about the money but
she told him she cannot afford it. Her brother was then detained when she failed to give in to the said
demand.[13]

The RTC, in its decision dated January 29, 2007, found the appellant guilty beyond reasonable doubt of illegal
sale of shabu, and sentenced him to suffer the penalty of life imprisonment. It also ordered the appellant to pay a
P500,000.00 fine.

THE CASE BEFORE THE CA
The appellant appealed his conviction to the CA where his appea was docketed as CA-G.R. CR. H.C. No. 02726.
In its decision of February 8, 2008, the CA affirmed the RTC decision.

The CA held that the prosecution successfully established al the elements of illegal sale of shabu: PO2 Centeno,
the poseur-buyer, positively identified the appellant as the person who gave him shabu weighing 0.10 gram in
exchange for P200.00. The CA aso ruled that the buy-bust team were presumed to have performed their duties
regularly. It added that the appellant failed to impute improper motive on the part of the arresting officers.

The CA further held that the chain of custody over the seized plastic sachet were properly established, even if the
time of the actual marking of the seized item had not been shown.

THE PETITION

In his present petition,[14] the petitioner claims that he was not selling drugs when the police arrested him. He
adds that his alibi was corroborated by his sister, Shirley. He also argues that the seized plastic sachet was not
properly marked by the police.
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The Office of the Solicitor General (OSG) counters that the police were presumed to have performed their duties
in aregular manner. It further maintains that the chain of custody over the seized drug was not broken.[15]

THE COURT'SRULING
After due consideration, we resolve to ACQUIT the appellant for the prosecution's failure to prove his guilt
beyond reasonable doubt.

We restate at the outset the constitutional mandate that an accused shall be presumed innocent until the contrary is
proven beyond reasonable doubt. The burden lies with the prosecution to overcome this presumption of innocence
by presenting the required quantum evidence; the prosecution must rest on its own merits and must not rely on the
weakness of the defense. I the prosecution fails to meet the required evidence, the defense does not even need to
present evidence in its own behalf; the presumption prevails and the accused should be declared acquitted.[ 16]

I. No moral, certainty on the corpus delicti

A successful prosecution for the sale of illegal drugs requires more than the perfunctory- presentation of evidence
establishing each element of the crime, namely: the identities of the buyer and seller, the transaction or sale of the
illegal drug and the existence of the corpus delicti.

In securing or sustaining a conviction under RA No. 9165, the intrinsic worth of these pieces of evidence,
especially the identity and integrity of the corpus delicti, must definitely be shown to have been preserved. This
requirement necessarily arises from the illegal drug's unique characteristic that renders it indistinct, not readily
identifiable, and easily open to tampering, alteration or substitution either by accident or otherwise.

Thus, to remove any doubt or uncertainty on the identity and integrity of the seized drug, evidence must definitely
show that the illegal drug presented in court is the same illegal drug actually recovered from the
accused-appellant; otherwise, the prosecution for possession or for drug pushing under RA No. 9165 fails.[17]

a. The'Marking' Requirement vis-a-vis the Chain of Custody Rule

Dangerous Drugs Board Regulation No. 1, Series of 2002 (which implements R.A. No. 9165) defines chain of
custody as the duly recorded authorized movements and custody of seized drugs or controlled chemicals or plant
sources of dangerous drugs or laboratory equipment of each stage, from the time of seizure/confiscation to the
receipt in the forensic laboratory, to safekeeping and the presentation in court for identification and eventual
destruction.

The Court explained the importance of establishing the chain of custody over the seized drug in the recent case of
People of the Philippinesv. Joselito Beran y Zapanta @ "Jose,"[18] as follows:

The purpose of the requirement of proof of the chain of custody is to ensure that the integrity and evidentiary
value of the seized drug are preserved, as thus dispel unnecessary doubts as to the identity of the evidence. To
be admissible, the prosecution must establish by records or testimony the continuous whereabouts of the
exhibit, from the time it came into the possession of the police officers, until it was tested in the laboratory to
determine its composition, and all the way to the time it was offered in evidence.

Thus, crucia in proving chain of custody is the marking of the seized drugs or other related items immediately
after they are seized from the accused. "Marking" means the placing by the apprehending officer or the
poseur-buyer of hig/her initials and signature on the items seized. Long before Congress passed R.A, No. 9165,
this Court has consistently held that failure of the authorities to immediately mark the seized drugs casts
reasonable doubt on the authenticity of the corpus delicti.

Marking after seizure is the starting point in the custodial link; hence, it is vital that the seized contraband be
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immediately marked because succeeding handlers of the specimens will use the markings as reference. The
marking of the evidence serves to separate the marked evidence from the corpus of all other similar or related
evidence from the time they are seized from the accused until they are disposed of at the end of the crimina
proceedings, thus preventing switching, "planting,” or contamination of evidence.[19]

The records in the present case do not show that the police marked the seized plastic sachet immediately upon
confiscation, or a the police station. Nowhere in the court testimony of PO2 Centeno, or in the stipulated
testimonies of PO3 Chantengco and POL1 Fortea, did they indicate that the seized item had ever been marked.
Notably, the members of the buy-bust team did not also mention that they marked the seized plastic sachet in their
Joint Affidavit of Arrest,

How the apprehending team could have omitted such a basic and vital procedure in the initia handling of the
seized drugs truly baffles and alarms us. We point out that succeeding handlers of the specimen would use the
markings as reference. If at the first or the earliest reasonably available opportunity, the apprehending team did
not mark the seized items, then there was nothing to identify it later on as it passed from hand to hand. Due to the
procedural lapse in the first link of the chain of custody, serious uncertainty hangs over the identification of the
seized shabu that the prosecution introduced into evidence.

We are not unaware that the seized plastic sachet aready bore the markings "BC 02-01-04" when it was examined
by Forensic Chemist Jabonillo. In the absence, however, of specifics on how, when and where this marking was
done and who witnessed the marking procedure, we cannot accept this marking as compliance with the required
chain of custody requirement. There was also no stipulation between the parties regarding the circumstances
surrounding this marking. We note in this regard that it is not enough that the seized drug be marked; the marking
must likewise be made in the presence of the apprehended violator. As earlier stated, the police did not at any time
ever hint that they marked the seized drug.

In Lito Lopez v. People of the Philippines[20] we acquitted the accused for failure of the police to mark the seized
drugs. The Court had a similar ruling in People of the Philippines v. Merlita Palomares y Costuna;[21] the Court
acquitted the accused for the prosecution's failure to clearly establish the identity of the person who marked the
seized drugs; the place where marking was made; and whether the marking had been made in the accused's
presence. These recent cases show that the Court will not hesitate to free an accused if irregularities attended the
first stage of the chain of custody over the seized drugs.

- The requirements of paragraph I, Section 21 of Article Il of R.A. No. 9165, and its Implementing Rules and
Regulations

The required procedure on the seizure and custody of drugs is embodied in Section 21, paragraph 1, Article |1 of
R.A, No, 9165, which states:

(1) The apprehending team having initial custody and control of the drugs shall, immediately after seizure and
confiscation, physically inventory and photograph the same in the presence of the accused or the person/s from
whom such items were confiscated and/or seized, or his/her representative or counsel, a representative from the
media and the Department of Justice (DOJ), and any elected public official who shall be required to sign the
copies of the inventory and be given a copy thereof. [Emphasis ours]

This is implemented by Section 21 (a), Article 1l of the Implementing Rules and Regulations of R.A. No. 9165,
which reads:

(d) The apprehending officer/team having initial custody and control of the drugs shall, immediately after
seizure and confiscation, physically inventory and photograph the same in the presence of the accused or the
person/s from whom such items were confiscated and/or seized, or his’her representative or counsel, a
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representative from the media and the Department of Justice (DOJ), and any elected public official who shall
be required to sign the copies of the inventory and be given a copy thereof: Provided, that the physical
inventory and photograph shall be conducted at the place where the search warrant is served; or at the nearest
police station or at the nearest office of the apprehending officer/team, whichever is practicable, in case of
warrantless seizures; Provided, further, that non-compliance with these requirements under justifiable grounds,
as long as the integrity and the evidentiary value of the seized items are properly preserved by the
apprehending officer/team, shall not render void and invalid such seizures of and custody over said items;
[Emphasis ours]

In the present case, no evidence was produced showing that the members of the buy-bust team had extended
reasonable efforts to comply with these requirements in handling the evidence. The lapse is patent from the
following exchanges during trial:

FISCAL ROGELIO ANTERO:
Q:

X X X After the body frisk and the recovery of the buy-bust money from the person of the accused, what
happened next?

PO2 CENTENO:

A:

We went to the station and turned over to the desk officer for proper disposition.
X X X X

Q:

How about the pieces of evidence you recovered?

A:

| also turned it over to the desk officer, Sir.

Q:

Who was the desk officer?

A:

SPO2 Sdlinel, sir.

Q:

What did the desk officer do with the evidence?

A:

He designated the investigator. Then, the investigator made the proper request for Crime Lab.
Q:

Who was the investigator?

A:

PO3 Chantengco.
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X X X X
Q:

Why do you know that the duty desk officer turned over the pieces of evidence to Chantengco?
A:

| was there, sir.

Q:

What happened when this pieces of evidence was turned over to the investigator?

A:

The investigator made the request for Crime Lab,

Q:

After the request for laboratory examination of specimen was made. [W]hat happened next?

A:

We immediately brought [sic] to the Crime Lab. for examination.[22]

These exchanges further show that the apprehending team never conducted an inventory nor did they photograph
the confiscated item in the presence of the appellant or his counsel, a representative from the media and the
Department of Justice, or an elective official either at the place of seizure, or at the police station. The Joint
Affidavit of the police did not also mention any inventory conducted of any photograph taken. Corollarily, there
was no certificate of inventory or inventory receipt and photographs of the seized drugs attached to the records.

In People v. Gonzales,[ 23] the police failed to conduct an inventory and to photograph the seized plastic sachet. In
acquitting the accused based on reasonable doubt, we explained that [tlhe omission of the inventory and
photographing exposed another weakness of the evidence of guilt, considering that the inventory and
photographing — to be made in the presence of the accused or his representative, or within the presence of any
representative from the media, Department of Justice or any elected official, who must sign the inventory, or be
given a copy of the inventory — were really significant stages of the procedures outlined by the law and its
IRR.[24]

We recognize that strict compliance with the legal prescriptions of R.A. No. 9165 may not always be possible.
Section 21 (@), Article Il of the IRR, in fact, offers some flexibility in complying with the express requirements
under paragraph 1, Section 21, Article Il of R.A. No, 9165, i.e., "non-compliance with these requirements under
justifiable grounds, as long as the integrity and the evidentiary value of the seized items are properly preserved by
the apprehending officer/team, shall not render void and invalid such seizures of and custody over said items|[.]"
This saving clause, however, applies only where the prosecution recognized the procedural lapses and thereafter
cited justifiable grounds to explain them. In al cases, the prosecution must have established that the integrity and
evidentiary value of the evidence seized had been preserved.[25]

These conditions were not met in the present case as the prosecution did not even attempt to offer any justification
for the failure of the apprehending team to follow the prescribed procedures in the handling of the seized drug.
We stress that the justifiable ground for non-compliance must be adequately explained; the Court cannot presume
what these grounds are or that they even exist.
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I1. No Presumption of Regularity
in the Performance of Official Duties

The CA relied on the presumption that regular duties have been regularly performed in sustaining the appellant's
conviction. This presumption of regularity, however, is disputable; any taint of irregularity taints the performance
undertaken and negates the presumption.” It cannot by itself overcome the presumption of innocence nor
constitute proof beyond reasonable doubt.[27]

In the present case, the lack of conclusive identification of theillegal drugs allegedly seized from petitioner due to
the failure of the police to mark, inventory and photograph the seized plastic sachet effectively negated the
presumption of regularity. The procedural lapses by the police put in doubt the identity and evidentiary value of
the seized plastic sachet. Our ruling in People v. Cantalejo[ 28] on this point is particularly instructive:

As a general rule, the testimony of the police officers who apprehended the accused is usually accorded full
faith and credit because of the presumption that they have performed their duties regularly. However, when the
performance of their duties istainted with irregularities, such presumption is effectively destroyed.

While the law enforcers enjoy the presumption of regularity in the performance of their duties, this
presumption cannot prevail over the constitutional right of the accused to be presumed innocent and it cannot
by itself constitute proof of guilt beyond reasonable doubt. The presumption of regularity is merely just that - a
mere presumption disputable by contrary proof and which when challenged by evidence cannot be regarded as
binding truth.[29]

In fine, we hold that the totality of the presented evidence do not support a finding of guilt with the certainty that
criminal cases require. The procedural lapses committed by the apprehending team show glaring gaps in the chain
of custody, creating a reasonable doubt on whether the shabu seized from the appellant was the same shabu that
were brought to the crime laboratory for chemical analysis, and eventually offered in court as evidence. In the
absence of concrete evidence on the illegal drug bought and sold, the body of the crime - the corpus delicti - has
not been adequately proven. In effect, the prosecution failed to fully prove the elements of the crime charged.

The Court is one with all the agencies concerned in pursuing a serious and unrelenting campaign against illicit
drugs. But we remind our law enforcers to be ever mindful of the procedures required in the seizure, handling and
safekeeping of confiscated drugs. Observance of these procedures is necessary to dispel any doubt of the outcome
of arrests and buy-bust operations, and to avoid wasting the efforts and the resources in the apprehension and
prosecution of violators of our drug laws.[30]

WHEREFORE, in light of all these premises, we REVERSE and SET ASIDE the February 8, 2008 decision of
the Court of Appeas in CA-G.R, CR. H.C. No. 02726. Appellant Sonny Sabdula y Amanda is hereby
ACQUITTED for failure of the prosecution to prove his guilt beyond reasonable doubt. He is ordered
immediately RELEASED from detention unless he is otherwise legally confined for another cause.

Let a copy of this Decision be sent the Director, Bureau of Corrections, Muntinlupa City, for immediate
implementation. The Director of the Bureau of Corrections is directed to report the action he has taken to this
Court within five (5) days from receipt of this Decision.

SO ORDERED.

Carpio, (Chairperson), Del Castillo, Perez, and Villarama, Jr.,[*] JJ., concur.

[*] Inlieu of Associate Justice Esteia M. Perlas-Bernabe per Raffle dated April 21, 2014.
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