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QUISUMBING, J.:

On appeal is the Decision[1] dated November 15, 2006 of the Court of Appeals in CA-G.R. CR HC No. 00112.
The Court of Appeals had affirmed in toto the Decision[2] dated October 17, 2001 of the Regional Trial Court
(RTC) of Negros Oriental, Branch 34, in Criminal Case No. 13714, finding appellant Nemesio Aburque guilty of
murder, beyond reasonable doubt.

In an Information[3] dated October 19, 1998, appellant was charged of murder committed as follows:

That on or about October 5, 1998, at about 11:00 o'clock in the evening, at Sitio Jagnaya, Barangay Tubigon,
Sibulan, Negros Oriental, Philippines, and within the jurisdiction of this Honorable Court, the above-named
accused, with intent to kill, and attended with the qualifying circumstances of treachery and evident
premeditation, did then and there willfully, unlawfully and feloniously attack, assault and stab one MIGUEL
ABLAY, with the use of a long bolo, locally known as "pinuti", with which the said accused was then armed
and provided, thereby inflicting upon the victim "a stab wound, epigastric area, 5 cm. with evisceration of
incised intestines," which injury caused the death of the victim shortly thereafter.

That the circumstance of dwelling aggravates the offense as the offense was committed in the dwelling of the
victim who did not give any provocation.

Contrary to Article 248 of the Revised Penal Code.

At the arraignment, appellant admitted killing the victim, but he interposed the justifying circumstance of
self-defense. A reverse trial was thereafter conducted.

The facts, as found by the appellate court, are as follows:

For his defense, accused Nemesio Aburque testified that upon invitation of Miguel Ablay, he went to the
latter's house on 5 October 1998 at around five o'clock in the afternoon after he was done with his day's work
at the farm. A ritual for unknown spirits was going to be held at the residence of the Ablays. Other guests were
in attendance which included Baldo Aklan and Primo Banaybanay.

According to the accused Aburque, they began drinking tuba upon getting to the house of Ablay. He was able
to witness the ritual and when it was done, dinner was served. Thereafter, they continued drinking tuba and
partaking the pulutan served on them. The guests started leaving at around 10:30 in the evening. Miguel Ablay
closed the door when the visitors left. Only the accused, Baldo Aklan, Primo Banaybanay and Miguel Ablay
were left. They sat on the floor and continued with their drinking and eating.

While they were having their drinks, accused noticed that Ablay took out something which was wrapped in a
cloth. Ablay unwrapped it and it yielded a knife or a bolo without a handle and a scabbard. He then started
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swinging it around. This was witnessed by Aburque, Aklan and Banaybanay. Accused advised Ablay to keep
the weapon away to which the latter acceded. The group continued drinking until Ablay took out two (2) arnis
sticks and again, in front of his guests, started swinging it around. Accused had to advise Ablay again to sit
down, stop playing with the arnis and keep them away. Ablay stopped but gave one of the arnis sticks to
Aklan, and told the latter to stand up as they would practice arnis. Aklan remained seated and held on to the
arnis stick. Ablay remained standing and kept on twirling the arnis stick.

At this point, while he was facing down and eating, accused Aburque felt that something hit his forehead
which made him dizzy and caused him to fall. As it was painful, he reached out for his bolo, held it close to his
chest and slung it over his shoulder. According to Aburque, while he was slowly opening the door, Ablay
kicked him and pinned him to the door with Ablay's feet. He then heard Ablay say, "Why don't I just finish you
of (sic) or, what if I finish you of (sic)?"

As accused was lying on the floor wounded, he saw Ablay reached (sic) for the handle of his bolo. Fearing that
he would be hacked, Aburque took out his bolo and stabbed Ablay in the stomach. The accused exhibited
before the trial court the scars he sustained from that wound.

Upon seeing that Ablay has been stabbed, Aklan and Banaybanay started hitting Aburque. He passed out and
only regained consciousness when he hit the ground after Aklan and Banaybanay threw him out.

Thereafter, as narrated by the accused, he was dragged towards an open area. He saw Aklan picked (sic) up a
big stone to be smashed on his face but he was able to get away when he rolled over. It hit his shoulder and in
open court [he] showed the slight scars on his right breast. Aklan and Banaybanay continued beating him up.
And since the house of Ablay is located on a hilly area, Aburque rolled down the slope, until he saw Aklan and
Banaybanay leave.

Accused testified that he slowly dragged himself, crawled beneath the bushes to rest and spent the night in a
grassy area because he was so tired. At sunrise, he started to crawl towards his house but did not pass through
the road for fear that he would get killed. He reached his Tiya Idad's house before six o'clock in the morning.
Thereat, he admitted that he was able to stab Miguel Ablay. He was told by his uncle to surrender but accused
was so tired to go to the municipal hall. He also feared that Ablay's relatives might kill him. He asked his uncle
to call the policemen as he was going to surrender.

Accused's uncle met the policemen on his way down the house and informed them that Aburque was there. He
admitted to the policemen that he was able to kill. Afterwards, Aburque was brought to the Sibulan Police
Station.

On cross examination, Aburque testified that right before he stabbed Ablay, the latter was seated facing him
with [the latter's] back against the wall. Accused further testified that he was unsure if Ablay intentionally hit
him in the forehead with the arnis stick or the latter was merely showing his arnis skills. After he was hit on his
forehead, he took his bolo, plunged it over his shoulder and asked permission from the group that he would be
leaving and intended to have his forehead treated the following morning. It was at this point that Ablay stepped
on him and pinned him to the floor, uttering that he would finish him off. As Aklan and Banaybanay were not
able to control Ablay, accused was forced to get his bolo and stabbed Ablay. He stated that ... he was not able
to pull the bolo out of the stomach of his victim. As the door of the house was closed, he could not run away.
Aklan and Banaybanay started beating him with firewoods.

Dr. Merlina B. Papas, Health Officer of the Municipality of Sibluan (sic) testified that on 6 October 1998, she
attended to the wounds suffered by the accused. The testimony of the accused was further corroborated by the
testimonies given by Canuto Sarne, who testified that Aburque sent him to call the policemen for his surrender;
SPO2 Felonilo Fortuito, the police officer who testified that since Aburque did not resist arrest, there is
voluntary surrender to him and the other policemen in the early morning of 6 October 1998; and Jesusa
Aburque, the mother of the accused, who testified that she knew that policemen came over to fetch her son,
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and gave the conclusion that had he not been hit, Aburque would not have stabbed somebody.

The prosecution on the other hand presented Primo Banaybanay, Dr. Clemente S. Hipe IV, Carmen Ablay, and
SPO2 Felonilo Fortuito.

Primo Banaybanay testified that the accused Aburque arrived at the house of Ablay at around ten o'clock in the
evening, whereupon he was asked by Ablay to partake of the food and drinks prepared for the ritual for the
spirits. Aburque joined Banaybanay and the other guests. After eating and drinking tuba, Aburque announced
that he was leaving as his purpose for coming over was not there. He then pulled out his "pinuti" (bolo) and
stabbed Ablay hitting him in the stomach and it pierced through his back, at which point, Banaybanay and
Aklan started striking Aburque with firewoods so he would let go of his bolo. He, together with Aklan and
Carmen Ablay helped in bringing the victim to the hospital. Banaybanay was likewise among the persons who
reported the stabbing incident to the Sibulan Police Station in the early morning of 6 October 1998.

Dr. Clemente S. Hipe IV of the Provincial Hospital testified as to the medical attendance given by him to one
Miguel Ablay in the early morning of 6 October 1998; that Ablay died after about six (6) minutes into the
hospital due to hypovolomic shock or loss of blood, brought about by a five-centimeter incise wound in his
epigastric area.

Ablay's widow, Carmen Ablay testified as to the suddenness of the stabbing of her husband; that she witnessed
Aburque stabbed (sic) her husband with a bolo in the evening of 5 October 1998, in the occasion of a ritual for
the spirits held in their home in Jagnaya, Tubigon, Sibulan, Negros Oriental; that prior to the stabbing, the
accused would not let go of his bolo as he laughed and drank tuba with the other guests; she corroborated
Banaybanay's testimony that the accused uttered his intention to go home before he stood up and suddenly
stabbed Ablay who was seated in front of him; that after stabbing Ablay, the accused pulled the bolo out of
Ablay's body, upon which Banaybanay and Aklan started to hit the hands and the head of the accused. The
accused fell down the stairs and was followed by Banaybanay and Aklan, who smashed the accused with a big
stone. The accused rolled towards the bamboo grove and upon hearing Ablay crying out for help, the two went
back to the house to bring Ablay to the hospital. Carmen Ablay also went with them to the hospital. However,
the victim did not survive the stabbing and died shortly after arriving at the hospital.

SPO2 Felonilo Fortuito testified that he received the report on the stabbing incident in the early morning of 6
October 1998; that the bolo was surrendered to him after the arrest of the accused; that he recorded the incident
in the police blotter; that the police blotter stated that accused Aburque voluntarily surrendered to him. When
asked to explain the inconsistency between the voluntary surrender as reflected in the blotter and his testimony
on direct examination that the accused was arrested, witness stated that an arrest was actually effected on the
person of the accused.[4]

After trial, the trial court rendered its Judgment dated October 17, 2001 finding the appellant guilty of murder as
charged. The decretal portion of the decision reads:

WHEREFORE, accused NEMESIO ABURQUE y TOLONIA, is hereby found guilty beyond reasonable doubt
of the crime of MURDER, and the Court hereby imposes upon him the penalty of RECLUSION PERPETUA.

Accused Nemesio Aburque is likewise adjudged to indemnify the heirs of deceased victim Miguel Ablay the
sum of Fifty Thousand Pesos (P50,000.00) due to his untimely death.

In line with Section 5, Rule 114 of the 1985 Rules on Criminal Procedure, as amended, the Provincial Jail
Warden of the Negros Oriental Detention and Rehabilitation Center, is hereby directed to immediately transmit
the living body of accused Nemesio Aburque to the New Bilibid Prison at Muntinlupa City, Metro Manila,
where he may remain to be detained. Said accused shall be given full credit for the period of his preventive
detention, provided he has filed a written undertaking that he would follow all the legitimate rules and
regulations imposed by the detention center.
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SO ORDERED.[5]

The case was appealed to the Court of Appeals. On November 15, 2006, the appellate court promulgated the
herein assailed decision, affirming in toto the RTC decision. The fallo of the Court of Appeals decision reads:

WHEREFORE, the appeal is DENIED and the assailed Decision of the court a quo finding accused-appellant
NEMESIO ABURQUE guilty of murder is AFFIRMED in toto.

SO ORDERED.[6]

On December 22, 2006, appellant filed his Notice of Appeal[7] of the appellate court's decision.

On March 26, 2008, this Court required the parties to file supplemental briefs[8] if they so desired. Both parties,
however, manifested their willingness to submit the case on the basis of the records already submitted.[9]

In his appeal brief, appellant alleged that:

I.

THE TRIAL COURT ERRED IN CONVICTING ACCUSED-APPELLANT OF MURDER DESPITE THE
FACT THAT HIS GUILT WAS NOT PROVEN BEYOND REASONABLE DOUBT.

II.

THE TRIAL COURT ERRED IN NOT CONSIDERING THE JUSTIFYING CIRCUMSTANCE OF
SELF-DEFENSE INTERPOSED BY ACCUSED-APPELLANT.[10]

In fine, the main issue for resolution is whether the lower court erred in rejecting appellant's plea of self-defense
while giving full faith and credence to the prosecution's evidence, thereby holding appellant guilty of murder
beyond reasonable doubt.

Appellant admits that he killed the victim, Miguel Ablay. However, he avers that he acted in legitimate
self-defense. He insists that it was the victim who attacked him first and that he had no recourse but to stab
Miguel. Further, appellant assails the trial court's assessment of the credibility of prosecution witnesses Primo
Banaybanay and Carmen Ablay, claiming that their testimonies are full of inconsistencies or discrepancies.

The Office of the Solicitor General (OSG), on the other hand, counters that it is appellant's duty to establish
self-defense by clear and convincing evidence; otherwise, his conviction is inevitable. Furthermore, it avers that a
plea of self-defense, uncorroborated by any independent and credible witness, cannot be justifiably entertained.

Taking into serious consideration the circumstances in this case as proved by testimonies of witnesses for the
prosecution as well as the arguments of the parties, we are in agreement to sustain appellant's conviction.

Where an accused charged with the killing of a person admits having caused that death but invokes self-defense to
escape criminal liability, it becomes incumbent upon him to prove by clear and convincing evidence the
positiveness of that justifying circumstance; otherwise, having admitted the killing, conviction is inescapable.[11]
When appellant invoked self-defense he, in effect, assumed the onus probandi to substantiate the same. It became
his inescapable burden to prove clearly and convincingly the elements of self-defense.

The requirements for the plea of self-defense to prosper are: (1) unlawful aggression on the part of the victim; (2)
reasonable necessity of the means employed to repel the aggression; and (3) lack of sufficient provocation on the
part of the accused.[12]

Although all three elements must concur, self-defense must rest on proof of unlawful aggression on the part of the
victim.[13] The requisite of unlawful aggression is indispensable. There can be no self-defense unless it is proven
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that there had been unlawful aggression on the part of the person injured or killed by the assailant.[14] If no
unlawful aggression has been proved, no self-defense may be successfully pleaded, whether complete or
incomplete.[15]

In this case, we agree that appellant failed to prove the existence of unlawful aggression. He maintains that it was
the victim who, without provocation on his part, suddenly attacked him. However, his testimony was seriously
flawed with inconsistencies and as a whole is undeserving of credence. The OSG correctly made the following
observations:

Notably, appellant testified during his direct examination that he stabbed Miguel Ablay with his "pinuti"
because the latter struck him with an "arnis" stick. Then, Miguel Ablay allegedly pinned him down using his
(Miguel Ablay) foot and took a bolo threatening to finish him off:

Q:

Why did you stab the victim, Miguel Ablay?

A:

Because he struck me, ma'am.

Q:

What did he use in striking you?

A:

Arnis cane, ma'am.

Q:

What was the particular reason why you stabbed Miguel Ablay at the abdomen?

A:

Because he stepped on me forcefully. He pinned me [on] the floor using his foot and then I saw him take hold
the handle of the bolo above the doorway. I also saw that Primo Banaybanay and Baldo Aklan had not been
able to restrain him so I stabbed him in order to save myself.

However, during his cross examination, appellant testified that when he stabbed Miguel Ablay, the latter was
simply sitting down with his back towards the wall facing him (appellant):

Q:

You agree with me Mr. Aburque that there was a stone, a grinding stone rather for grinding rice which was
situated near the wall inside the house where Miguel Ablay and Primo Banaybanay were sitting side by side?

A:

Yes ma'am, there was.

Q:

This was the place where Miguel Ablay, the victim in this case, was sitting down beside Primo Banaybanay
right before the incident happened, is that not correct?

A:
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I did not know anymore where the grinding stone was located or where he was seated at that point in time,
ma'am.

Q:

You agree with me Mr. Aburque that the victim in this case, Miguel Ablay, right before the incident, was
sitting with his back towards the wall facing you?

A:

Yes, ma'am he was leaning against the wall.[16]

Against the positive declarations of the prosecution witnesses who testified that appellant stabbed Miguel Ablay
abruptly without any provocation on the part of the latter, appellant's self-serving and uncorroborated assertion
deserves scant consideration. It is a well-settled rule that a plea of self-defense cannot be justifiably entertained
where it is not only uncorroborated by any separate competent evidence but is also extremely doubtful in
itself.[17] Absent any showing that the prosecution witnesses were moved by improper motive to testify against
the appellant, their testimonies are entitled to full faith and credit.[18]

It is a well-settled rule that where the credibility of witnesses is in issue, the appellate courts will generally not
disturb the findings of the trial court, which is in a better position to determine the issue, having the advantage of
hearing and witnessing the deportment of the witnesses during trial. While this rule admits of exceptions, this
Court finds no reason to apply any to the instant appeal.[19]

We likewise subscribe to the ruling of the trial court and the appellate court that treachery attended the
commission of the crime. As held in People v. Mara,[20] the essence of treachery is the sudden and unexpected
attack by the aggressors on unsuspecting victims, depriving the latter of any real chance to defend themselves,
thereby ensuring its commission without risk to the aggressors, and without the slightest provocation on the part
of the victims. What is decisive is that attack was executed in a manner that the victim was rendered defenseless
and unable to retaliate.[21]

Here, the circumstances testified to by prosecution witnesses clearly show that appellant stabbed the victim
without any provocation from the latter. The attack was so swift and unexpected that the victim, who was
unarmed, could not have put up any resistance. As apparent from the prosecution witnesses' testimonies, the
victim was merely sitting when appellant suddenly stood up, pulled out his bolo and stabbed the victim. Since
treachery attended the killing of the victim, the crime is indisputably murder.

WHEREFORE, the Decision dated November 15, 2006 of the Court of Appeals in CA-G.R. CR HC No. 00112
finding appellant guilty of the crime of murder and sentencing him to reclusion perpetua is hereby AFFIRMED.
Costs de oficio.

SO ORDERED.

Carpio[*], Carpio Morales, Bersamin[**], and Abad, JJ., concur.

[*] Additional member per Special Order No. 757.

[**] Additional member per Special Order No. 765.

[1] Rollo, pp. 4-16. Penned by Associate Justice Romeo F. Barza, with Associate Justices Isaias P. Dicdican and
Priscilla Baltazar-Padilla concurring.
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[2] CA rollo, pp. 23-32. Penned by Judge Rosendo B. Bandal, Jr.

[3] Records, p. 1.

[4] Rollo, pp. 6-10.

[5] CA rollo, p. 32.

[6] Rollo, p. 15.

[7] Id. at 17.

[8] Id. at 22.

[9] Id. at 23-25 and 26-29.

[10] CA rollo, p. 55.

[11] People v. Aguilar, G.R. Nos. 120622-23, July 10, 1998, 292 SCRA 349, 356.

[12] REVISED PENAL CODE, Art. 11, par. 1 provides:

ART. 11. Justifying circumstances. - The following do not incur any criminal liability:

1. Anyone who acts in defense of his person or rights, provided that the following circumstances concur:

First. Unlawful aggression;
Second. Reasonable necessity of the means employed to prevent or repel it;
Third. Lack of sufficient provocation on the part of the person defending himself.

x x x x

[13] People v Aguilar, supra at 356.

[14] People v. Bausing, G.R. No. 64965, July 18, 1991, 199 SCRA 355, 361.

[15] People v. Antonio, G.R. No. 118311, February 19, 1999, 303 SCRA 414, 429.

[16] CA rollo, pp. 66-68. Brief For Appellee.

[17] Del Rosario v. People, G.R. No. 141749, April 17, 2001, 356 SCRA 627, 634.

[18] People v. Tabaco, G.R. Nos. 100382-100385, March 19, 1997, 270 SCRA 32, 54.

[19] People v. Dorado, G.R. No. 122248, February 11, 1999, 303 SCRA 61, 70.

[20] G. R. No. 184050, May 8, 2009.

[21] People v. Glino, G.R. No. 173793, December 4, 2007, 539 SCRA 432, 457.

BATAS.org - Philippine Law Library G.R. No. 181085. October 23, 2009

© 2026 batas.org  ·  Philippine Bar Review & Law-School Companion Page 7 of 8

Turn this case into an audio lecture - facts, issues, ruling and doctrine - at batas.org



ABOUT BATAS.ORG

Study smarter at BATAS.org
The Philippine bar review and law-school companion built around how your brain actually remembers.

The complete Philippine law library - free for everyone.
More than 100,000 Supreme Court decisions, Republic Acts, and executive issuances - full-text searchable, browsable
by category and year, and always free. No paywall, no login. This PDF came from it.

Audio case-brief lectures.
Any decision becomes a podcast-style lecture - facts, issues, ruling, and doctrine - with read-along highlighting and a
hands-free presentation mode. Study while commuting, working out, or resting your eyes.

Bar review built on the science of memory.
Complete, sequenced courses for all eight bar subjects, narrated like podcasts and reinforced with retrieval practice and
spaced review - the study techniques with the strongest evidence behind them.

The full law-school curriculum.
One subscription unlocks the entire J.D. curriculum - every subject, every lesson, with your progress tracked down to
the paragraph so you can pick up exactly where you left off, on any device.

Mock exams that tell you where you stand.
Timed multiple-choice exams graded instantly, with per-subject score breakdowns and focus suggestions that point you
at your weakest topics first.

A study planner that keeps you on pace.
Set your schedule and BATAS tells you every day whether you are on track for bar day - and exactly which lesson to
take next.

Start free at https://batas.org
The law library is free forever - and your first lesson is one click away.

The text of this document is an official public record and remains in the public domain. Formatting, presentation, and compilation © 2026
batas.org.

Downloaded free from the batas.org Law Library. Share it freely - the library is free for every law student, bar reviewee, and practitioner.

BATAS.org - Philippine Law Library G.R. No. 181085. October 23, 2009

© 2026 batas.org  ·  Philippine Bar Review & Law-School Companion Page 8 of 8

Bar review courses, mock exams and a study planner that keeps you on pace - batas.org


