
BATAS.ORG · PHILIPPINE LAW LIBRARY

DECISIONS / SIGNED RESOLUTIONS · SECOND DIVISION · DECEMBER 24, 2008

PEOPLE OF THE PHILIPPINES, PLAINTIFF-APPELLEE, VS. ROGER
MENDOZA Y DELA CRUZ, ACCUSED-APPELLANT.

G.R. No. 180501. December 24, 2008

Ponente: VELASCO JR., J.

Read online (full-text search, related cases, audio case brief): https://batas.org/library/g-r-no-180501/

VELASCO JR., J.:

This is an appeal from the Decision dated June 29, 2007 of the Court of Appeals (CA) in CA-G.R. CR-H.C. No.
00651, modifying the Decision dated October 27, 2004 of the Regional Trial Court (RTC), Branch 276 in
Muntinlupa City in Criminal Case No. 00-410. The RTC adjudged accused-appellant Roger Mendoza guilty of
rape.

The Facts

On April 28, 2000, accused-appellant was charged with rape in an Information which reads as follows:

That on or about the 25[th] day of April 2000, in the city of Muntinlupa, Philippines and within the jurisdiction
of this Honorable Court, the above-named accused, with lewd design, with force, intimidation and grave abuse
of confidence, accused being employed as a driver in the business of the father of [AAA],[1] a six (6) year old
minor, did then and there willfully, unlawfully and feloniously insert his finger inside the latter's vagina against
the will and consent of the said complainant.

Contrary to law.[2]

When arraigned, accused-appellant entered a plea of not guilty.

During trial, the prosecution presented AAA and both her parents as witnesses. Accused-appellant appeared as the
lone witness for the defense.

The gist of AAA's account of the incident is as follows: It occurred in the early afternoon of April 25, 2000 after
her parents had left for work. She was then six (6) years old. At home with her on that day was the maid and
accused-appellant, who was reapplying as family driver. As she was playing with the water hose in the garage, her
dress got wet forcing her to repair to her room to change. Accused-appellant followed. Once inside the room,
accused-appellant tried to undress her, tightly held her hands, and told her to lie in the bed. He thereupon pulled
her panties down. In reaction, she pulled it up but accused-appellant quickly pulled it down again. It was at this
moment when, according to AAA, accused-appellant touched her vagina with his fingers and kissed her on the
left cheek. All the while, he repeatedly assured her of being her friend and that they were just playing the
mother-and-father roles. Shortly after, she ran to her parents' room and locked the door. Accused-appellant
followed but left after AAA ignored his insistence to continue with the father-mother game.

Later in the evening, AAA told her parents about her ordeal, after which they reported the matter to barangay
officials and the police. AAA was then asked to undergo a medical examination.[3]

In the course of her direct examination, AAA was presented a sketch of a female body to assist her pinpoint what
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part of her body accused-appellant touched. In response, she shaded the area in between the legs of the female
figure.[4]

AAA's father testified that accused-appellant first applied as a driver in 1995. He came back to reapply on April
24, 2000, was asked to drive on that day, and stayed for the night. The following morning, her father left early for
work leaving the still sleeping applicant behind.

The father narrated what his daughter disclosed when he arrived home from work, adding that, when he routinely
called the house at about 3:00 in the afternoon, the answering AAA called accused-appellant "bastos" and
explained why so.

AAA's mother corroborated for the most part her husband's testimony. She attested that AAA was only six years
old when it happened.

Testifying in his defense, accused-appellant admitted to being at AAA's family home on April 24, 2000 and
staying overnight. He remained in the house the following day waiting for AAA's father to return so he could
collect what he earned for a day's work. To while his time away, he went outside to watch and talk to persons
doing road repair work. And while outside, he suddenly felt water falling upon him. As it turned out, AAA was
playing in the yard with the water hose aimed at him, which he did not mind.[5] She continued to play with the
hose and ended up flooding the garage. Thereafter, he asked the road workers about the possibility of working
with them only to be told he would need a barangay clearance. He then left, returning a few days later to submit
his clearance to the workers' foreperson and to collect his one-day salary. According to accused-appellant, AAA's
father was so angry at him for not waiting last April 25, 2000 that he pushed accused-appellant and banged his
head against the garage wall. After AAA's mother pacified her irate husband, barangay officials arrived and
brought accused-appellant to the police station. Once there, accused-appellant was charged with molesting AAA,
who, however, did not say anything at the police station; it was her mother who answered all the questions of the
police investigator. He was charged with fingering the sexual organ of AAA. He denied the accusation, asserting
that he did not touch the child, being outside their house on the day in question watching men doing road repair
work.[6]

On October 27, 2004, the RTC rendered judgment finding accused-appellant guilty of rape. The dispositive
portion of the RTC's decision reads:

Under these declarations and these statutes, the Court is convinced that the crime of Rape has been committed
by accused ROGER MENDOZA Y DELA CRUZ as defined and penalized by the aforesaid laws. He is
therefore sentenced to suffer imprisonment for all of his natural life or to life imprisonment. This sentence will
be served at the New Bilibid Prison, pending appeal should he desire to so appeal. The Jail Warden is therefore
directed to commit the said Accused, to the said prison.

It is SO ORDERED.[7]

Accused-appellant appealed the RTC decision to the CA. Before the appellate court, accused-appellant raised the
following errors allegedly committed by the trial court: (1) in not dismissing the case on account of the violation
of his right to speedy trial; (2) in considering the prosecution's testimonial evidence which was not formally
offered; and (3) in convicting him for rape without the prosecution presenting proof of his guilt beyond reasonable
doubt.

As preliminarily indicated, the CA modified the RTC's decision, the modification consisting of downgrading the
crime to and finding accused-appellant guilty of acts of lasciviousness, a crime which is necessarily included in
the offense charged in the underlying Information. The fallo of the CA decision dated June 29, 2007 reads, as
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follows:

WHEREFORE, in light of all the foregoing, the October 27, 2004 Decision of the Regional Trial Court of
Muntinlupa City, Branch 276 in Criminal Case No. 00-410 finding accused-appellant guilty of the crime of
rape and sentencing him to life imprisonment, is hereby MODIFIED. Accused-appellant Roger Mendoza y De
La Cruz is found guilty beyond reasonable doubt of the crime of acts of lasciviousness, as defined and
penalized under article 336 of the Revised Penal Code, in relation to Article III, Section 5 (b), of Republic Act
No. 7610, and is sentenced to suffer the indeterminate penalty of 12 years and 1 day of reclusion temporal, as
minimum, to 15 years, 6 [months] and 20 days of reclusion temporal as maximum and to pay the victim the
amount of P30,000.00.

SO ORDERED.[8]

The CA predicated its modificatory disposition on the interplay of the following premises: The RTC hastily
concluded that rape was committed because there was insertion by accused-appellant's finger into the private part
of AAA.[9] The records, however, show that accused-appellant merely stroked the external surface of AAA's
vagina.[10] The medical findings also showed that there was no physical manifestation of insertion into AAA's
vagina, bolstering the inference that no insertion took place.[11]

On July 12, 2007, accused-appellant filed his Notice of Appeal of the CA decision.

On February 18, 2008, the Court required the parties to submit supplemental briefs if they so desired. They,
however, manifested willingness to submit the case on the basis of available records, logically suggesting that
they are, in the main, reiterating the very same arguments they raised before the CA.

Thus, the issues tendered in this appeal may be formulated, as follows:

1)

whether or not accused-appellant's right to speedy trial was violated below;

2)

whether or not the trial court erred in considering the testimonial evidence of the prosecution not formally
offered;

3)

whether or not the CA erred in convicting accused-appellant for the crime of acts of lasciviousness on the basis
of the evidence presented.

The Court's Ruling

Right to Speedy Trial Not Violated

Accused-appellant states that while he has been detained since April 26, 2000, his arraignment came only on
March 2, 2001 and the prosecution started to present its evidence only on May 9, 2001. To compound matters, the
prosecution was not deemed to have terminated its presentation of evidence until April 14, 2004.[12]
Accused-appellant thus argues that the delays attending his case should have been enough for the trial court to
have dismissed it.

The Court is not convinced.

The right to speedy trial, as an adjunct to the right of all persons to a speedy disposition of their cases before
judicial and quasi-judicial bodies, requires that court proceedings should be conducted according to fixed rules
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and must be free from vexatious, capricious, and oppressive delays.[13] The same right may also be considered
violated when unjustified postponements of the trial are asked for and secured; or when without cause or
justifiable motive, a long period of time is allowed to elapse without the parties having their case tried.[14] None
of these circumstances are, to us, present in the instant case. While perhaps there might have been delays,
accused-appellant does not state in some detail what or who caused the delays, or whether these are of the
vexatious or oppressive kind.

What is more, accused-appellant belatedly invoked his right to speedy trial only before the CA. The proceedings
cannot now be claimed to be attended by vexatious, capricious, and oppressive delays. Accused-appellant cannot
plausibly seek the protection of the law to benefit from the adverse effects of his failure to assert his right at the
first instance.[15] As the CA correctly and judiciously observed:

As can be gleaned from the records, accused-appellant never invoked in the RTC that he has been deprived of
his right to speedy trial and speedy disposition of case. As it is, any allegation of violations of rights should
first be ventilated with the RTC concomitant with the prayer to dismiss the case with prejudice. It is a bit too
late in the day for herein accused-appellant to invoke now his right to speedy trial (People vs. Tee, 395 SCRA
443 [2003]). By raising this point belatedly with the [CA], accused-appellant has thus waived his objection and
accordingly forfeits his right to the aforesaid constitutional guarantees.[16] x x x

Objection to Prosecution's Defective Offer of Evidence Waived

Accused-appellant next questions the manner in which AAA's testimonial evidence was offered. He claims that
her testimony was only offered for the purpose of establishing her minority,[17] not to establish the fact of
molestation. The trial court, he says, supposedly erred in considering evidence which did not conform to the
purpose specified in the offer, in accordance with Section 34 of Rule 132 of the Rules of Court.[18]

Accused-appellant posture is valid to a point. But despite the improper formal offer of AAA's testimony, the
defense failed to make a timely objection to the presentation of such testimonial evidence. Accused-appellant in
fact proceeded with the trial of the case and, as the CA noted, "even subjected the witness to a rigorous
cross-examination."[19] The unyielding rule is that evidence not objected to may be deemed admitted and be
validly considered by the court in arriving at its judgment.[20] In point is People v. Sanchez,[21] in which the
prosecution called several persons to testify. No formal offer of testimonial evidence was made prior to or after
their testimonies. The trial court, nonetheless, considered the testimonies owing to the adverse party's failure to
object to the presentation of such testimonial evidence. The Court sustained the trial court, reproducing what it
earlier said in People v. Java:

x x x Section 36 [of Rule 132 of the Rules of Court[22]] requires that an objection in the course of the oral
examination of a witness should be made as soon as the grounds [therefor] shall become reasonably apparent.
Since no objection to the admissibility of evidence was made in the court below, an objection raised for the
first time on appeal shall not be considered.[23]

Accused-appellant's belated invocation of the strict application of the rules on evidence to suit his purpose is quite
misplaced, for evidence not objected to, AAA's testimony in this case, becomes the property of the case, and all
the parties to the case are considered amenable to any favorable or unfavorable effects resulting from the
evidence.[24]

The Prosecution Presented Sufficient Proof of Accused-Appellant's Guilt

In a bid to escape liability owing to insufficiency of evidence, accused-appellant avers, in context, that the
medical findings presented in court do not support the conclusion made by the trial court that accused-appellant
inserted his fingers into AAA's sexual organ, causing it to hurt. He likewise insists that the testimonies of AAA's
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parents were hearsay.[25]

The direct examination of AAA yields the following:

Q

And where did he touch you after he pulled down your shorts and panties?

A

Here.

Q

What do you call that here?

ATTY GARCIA

Witness pointing to the private part. You just say, what do you call that? What do you call that? When you
pointed to this, what do you call that?

x x x x

COURT

What part of your body did he touch? You stand and point.

ATTY GARCIA

You just point. May I request, Your Honor that the witness be made to draw in her own capacity to identify
this. You draw a female. Draw a woman.

COURT

We are going to put that on record. The part of the body that she pointed.

ATTY. GARCIA

Q

Where did Roger touch you? Which part is this? Is this your belly or is this your stomach or is this your
vagina?

COURT

Where did she [point] to?

ATTY. GARCIA

The vagina.

Q

That is put in between your legs, the Judge is asking?

A

Yes, Ma'am.

Q
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Aside from touching your private part, that part between your legs. Where else did Roger touch you?

A

No more.

Q

And aside from touching you, what else did he do?

COURT:

No answer?

ATTY. GARCIA:

There was an answer, Your Honor.

A

He was over the window. He was telling me that we were friends. I did not listen to him and he already went
out of our house. He was already out.

Q

Let's go back to touching first, [AAA]. So after he touched you, what else did he do to you? Did he kiss you
[AAA]?

A

Yes, Ma'am.

Q

Where did he kiss you?

A

On the cheek.

Q

Which part of your cheek if you recall?

A

Left.

Q

Did he kiss your private part, [AAA]?

(No answer)

COURT

Aside from your cheek, did he kiss also your neck, your ears, breast, the private part in between your legs?

A

No, Your Honor.
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COURT

How about your breast, did he kiss your breast? Did he touch your breast, [AAA]? Do you remember[?] You
do not have to be ashamed, we are all women.

A

I don't remember.

ATTY. GARCIA

I would like to manifest at this point, Your Honor please, to reiterate what I mean is really shaking, Your
Honor. I just got the right word now.

COURT

You mean he did not kiss your breast? What about the portion of your body in between your legs. Did he also
kiss it?

A

No, Ma'am.

Q

Where did he put his fingers, [AAA?] You said he used his fingers. Where did he use his fingers, [AAA?]
Please answer and when you said he touched you on your private part, [AAA] did he?

COURT

After he touched you[,] you said he went out of your room. When did he [put] your dry panty [back on,] after
he [touched] you[?] You said he went out of the room. How about your dry panty?

A

After he touched me.

COURT

He removed your wet panties and then he put on the dry one. When did that happen[?] After he touched you or
before? Because you said he went out.

ATTY. GARCIA

The answer was before, Your Honor.

COURT

You said that he pulled down your shirt. Then he pulled down your wet panties and then you said that he
touched your part in between your legs and then he put on your dry panties. Was it before he touched your
private part or after you were touched?

A

Before.

COURT

So you mean when he touched you in between the legs you already [had] the dry panties or no panties yet?
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A

No panties yet.[26]

The Court need not belabor the issue of whether or not accused-appellant is guilty of rape which in turn resolves
itself into the question of whether or not he inserted his fingers into AAA's sexual organ. The issue has been
peremptorily answered in the negative by the CA, basing its resolution on the relevant finding of the examining
doctor and on the testimony of AAA, who, at best, was tentative in her response when queried about the
finger-insertion aspect of the incident. Also, the People does not challenge the determination. And precisely
because of the fact of non-insertion that the appellate court was impelled, and rightly so, to downgrade the
criminal act to acts of lasciviousness. The records appear to support the appellate court's modificatory action.
Consider the following answer given by AAA to the prosecution's question: "Where did Roger touch you?" AAA
pointed to the vagina of a female figure she had drawn.[27]

The following exchanges subsequently between the trial court and AAA, however, while proving in a convincing
way malicious touching, provoke doubts whether indeed accused-appellant inserted his finger into the child's
vagina.

Q

[AAA], when you said he [touched] the things between your legs[,] did he use his fingers?

COURT

Did he use anything in touching you that he used other than his hands. Did he use anything in touching you?
Did he use his fingers, his hands?

A

Yes, Your Honor, fingers.

Q

Did he insert it inside your private part the thing between your legs, [AAA]?

A

No.[28]

We, thus, sustain the finding of the CA, viz:

Absent any showing of the actual insertion of the finger in the private part of the child, there can be no
consummated rape. Thus, the failure of the prosecution to establish accused-appellant's guilt for rape
notwithstanding, this Court finds him liable for the lesser crime of acts of lasciviousness. This latter crime is
considered an offense included or subsumed in the rape charge. Thus in Dulla v. Court of Appeals and People
v. Bon, the Supreme Court convicted the accused with the crime of acts of lasciviousness even though the
information charged the crime of rape.[29] (Citations omitted.)

The touching of a female's sexual organ, standing alone, is not equivalent to rape, not even an attempted one.
With regard to penile rape, People v. Campuhan explains:

x x x Thus, touching when applied to rape cases does not simply mean mere epidermal contact, stroking or
grazing of organs, a slight brush or a scrape of the penis on the external layer of the victim's vagina, or the
mons pubis, as in this case. There must be sufficient and convincing proof that the penis indeed touched the
labias or slid into the female organ, and not merely stroked the external surface thereof, for an accused to be
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convicted of consummated rape. x x x

x x x Jurisprudence dictates that the labia majora must be entered for rape to be consummated, and not merely
for the penis to stroke the surface of the female organ. Thus, a grazing of the surface of the female organ or
touching the mons pubis of the pudendum is not sufficient to constitute consummated rape. Absent any
showing of the slightest penetration of the female organ, i.e., touching of either labia of the pudendum by the
penis, there can be no consummated rape; at most, it can only be attempted rape, if not acts of
lasciviousness.[30] (Citations omitted.)

By analogy, we hold that for a charge for rape by sexual assault (with the use of one's fingers as the assaulting
object, as here) to prosper, there should be evidence of at least the slightest penetration of the sexual organ and not
merely a brush or graze of its surface. This is in consonance with Article 266-A, paragraph 2 of the Revised Penal
Code, as amended by Republic Act No. 8353, which provides:

Art. 266-A. Rape; when and how committed.--Rape is committed--

1) By a man who shall have carnal knowledge of a woman under any of the following circumstances:

a) Through force, threat or intimidation;
b)When the offended party is deprived of reason or otherwise unconscious;
c) By means of fraudulent machination or grave abuse of authority; and
d) When the offended party is under twelve (12) years of age or is demented, even though none of the
circumstances mentioned above be present.

2) By any person who, under any of the circumstances mentioned in paragraph 1 hereof, shall commit an act of
sexual assault by inserting his penis into another person's mouth or anal orifice, or any instrument or object,
into the genital or anal orifice of another person. (Emphasis supplied.)

Rape through sexual assault, thus, requires that the assault be specifically done through "insertion" into the genital
or anal orifices of the victim, a circumstance absent in this case, or at least not established by the required
quantum of evidence.

Accused-appellant's virtual contention that his guilt for acts of lasciviousness has not been proved by proof
beyond reasonable doubt deserves scant consideration. While the RTC and the CA had disagreed as to what crime
was committed, the disagreement stemming from their differing findings on whether or not accused-appellant
inserted his fingers into AAA's vagina, both the courts were one in saying that accused-appellant indeed kissed
AAA on the face and fondled her most private part, or, in fine, that he committed lascivious acts on a six-year
girl.[31] The Court loathes to disturb the ensuing findings of the CA, confirmatory of that of the RTC:

The prosecution's evidence introduced during the entire trial established the presence of all the elements of the
crime of acts of lasciviousness. The testimony of the victim shows that accused-appellant committed lewd acts
against her when he pulled down her panties, kissed her on her left cheek, touched her private part and then
squeezing her arm causing her extreme pain.[32] x x x

As the CA observed, AAA's telling testimony deserves full faith and credit, given as it were in a categorical
manner by a young and an immature girl who had no motive--and none was ascribed by the defense--to falsely
impute the commission of a serious crime against the accused.[33] And if we may add, in cases of acts of
lasciviousness, the lone testimony of the offended party, if credible, is sufficient to establish the guilt of the
accused.[34] The Court, thus, need not dwell into the probative value of the corroborative testimony on the
molestation incident of AAA's parents which accused-appellant assails as hearsay.

Finally, we also sustain the award of moral damages in the amount of PhP 30,000 in accordance with prevailing
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jurisprudence.[35]

WHEREFORE, the appeal is DENIED. The CA Decision dated June 29, 2007 in CA-G.R. CR-H.C. No. 00651
finding accused-appellant Roger Mendoza y Dela Cruz guilty of acts of lasciviousness and imposing upon him the
penalty defined therein is AFFIRMED.

No costs.

SO ORDERED.

Quisumbing, (Chairperson), Carpio Morales, Tinga, and Brion, JJ., concur.
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