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PERALTA, J.:

This resolves the Petition for Review on Certiorari under Rule 45 of the Rules of Court, praying that the
Resolution[1] of the Court of Appeals (CA), dated May 24, 2007, refusing to recall its entry of judgment, and its
Resolution[2] dated October 19, 2007, denying petitioner's Motion for Reconsideration, be reversed and set aside.

The records of the case bear out the following antecedent facts.

Petitioner leased out two of its properties in Cabanatuan City to Alfredo S. Tan and herein private respondent
Adelina S. Tan (the Tans). Due to the failure of the Tans to comply with the terms of the lease, petitioner filed a
complaint against the Tans for cancellation and termination of contract of lease with the Regional Trial Court of
Cabanatuan City (RTC). On December 10, 1996, the RTC rendered a Decision,[3] the dispositive portion of
which reads as follows:

WHEREFORE, judgment is hereby rendered in favor of the plaintiff Oscar Ventanilla Enterprises Corporation
and against the defendants Alfredo S. Tan, Sr. and Adelina S. Tan, ordering the latter to:

(1) surrender possession and complete control of the premises, Avelune and Capital Theaters, as well as the
properties enumerated in the addendum to the lease contract dated 22 June 1992, to the plaintiff;

(2) pay the plaintiff the sum of P4,297,004.84 plus interest thereon that may become due at the rate stipulated
in the lease contract entered into by the parties on June 22, 1992;

(3) pay the plaintiff the sum of P250,000.00 as exemplary damages to serve as deterrent for others who in the
future may follow the bad example set by the herein defendants;

(4) pay the plaintiff by way of liquidated damages as agreed upon in paragraph 23 of the lease contract the sum
equivalent to 50% of the unpaid rentals;

(5) declaring the deposit initially made as forfeited in favor of the plaintiff; [and]

(6) pay the sum equivalent to 15% of the unpaid rentals by way of Attorney's fees, and to pay the costs of the
suit.

SO ORDERED.[4]

Both Alfredo S. Tan and private respondent Adelina S. Tan appealed from said Decision. However, herein
petitioner filed a motion for execution pending appeal and the same was granted by the trial court. Several
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properties and bank accounts of private respondent and Alfredo S. Tan were levied upon. The Tans decided to pay
the amounts as ordered in the RTC Decision, and on September 24, 1997, the trial court issued Orders[5] lifting
and cancelling the Notice of Levy on private respondent Adelina Tan's properties and also on several bank
accounts in the name of the Tans. Both orders stated that after the court allowed the writ of execution pending
appeal, defendant tendered payment in the amount of P9,073,694.76 in favor of herein petitioner, who through
Mr. Moises C. Ventanilla, acknowledged receipt of said amount as complete and full satisfaction of the adjudged
obligations of the Tans to petitioner in this case.[6]

The appeal filed by Alfredo S. Tan was dismissed by the CA, but the appeal filed by herein private respondent
Adelina S. Tan (docketed as CA- G.R. CV No. 58817), proceeded in due course. On October 21, 2002, the CA
promulgated its Decision,[7] the dispositive portion of which is reproduced hereunder:

WHEREFORE, the appeal is PARTIALLY GRANTED. For lack of legal and factual justification, the awards
of exemplary damages and attorney's fees shall be DELETED. Likewise, the award of liquidated damages
under paragraph 23 of the lease contract is further REDUCED to 25% of the unpaid rentals. All the other
aspects of the decision are AFFIRMED.

SO ORDERED.[8]

None of the parties filed any motion for reconsideration or appeal from the CA Decision, thus, the same became
final and executory on November 21, 2002, per the Entry of Judgment[9] issued by the CA.

Private respondent Adelina Tan then filed with the trial court a Motion for Execution[10] dated March 27, 2003,
praying that the excess of the amounts she previously paid as exemplary damages, attorney's fees and liquidated
damages be refunded to her, in accordance with the judgment of the CA. To counter such move, on June 19, 2003,
petitioner filed with the CA in CA-G.R. CV No. 58817, an Omnibus Motion (with entry of appearance), praying
that the entry of judgment be recalled, lifted and set aside; that the CA Decision dated October 21, 2002 in
CA-G.R. CV No. 58817 be recalled, reconsidered, and/or vacated and, thereafter, the appeal of Adelina Tan be
dismissed or the appeal be reopened to allow petitioner to file an appeal brief. Petitioner argued that its counsel,
Atty. Liberato Bauto died on March 29, 2001, hence, any notice sent to him must be deemed ineffective; that the
parties have arrived at a settlement of the case, as shown by the fact that private respondent already paid
P9,073,694.76 as complete and full satisfaction of the adjudged obligations of the defendants to petitioner, and
thus, the appeal should have been deemed mooted.

Meanwhile, the RTC granted the motion for execution, and in an Order[11] dated January 23, 2004, ordered as
follows:

Thus, based on the amount computed by defendant Adelina Tan in her motion for execution and following the
reduction of the award to the plaintiffs made by the Court of Appeals in its decision, the defendants are entitled
to the following amounts:

Php 250,000.00

- amount of the deleted exemplary damages

Php 644,550.606

- amount of the deleted attorney's fees

Php 1,074,251.01

- amount of the reduced liquidated damages
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________________

(25% of the unpaid rentals)

Php1,968,801.616

- total amount to be refunded

WHEREFORE, in view of the foregoing, the Motion for Reconsideration is hereby GRANTED and the Order
dated December 2, 2003 is hereby RECONSIDERED and SET ASIDE.

Let an Alias Writ of Execution issue stating the amount to be refunded to defendants which is Php1,968,801.616,
the same to be enforced against the herein plaintiff.

SO ORDERED.[12]

On March 8, 2004, petitioner filed with the RTC a Very Urgent Motion (for recall and reconsideration of order
and quashal of alias writ of execution, levy, and notice of sheriff's sale, etc.),[13] but this motion was denied in an
Order14[14] dated March 10, 2004. Petitioner then filed a petition for certiorari with the CA (docketed as
CA-G.R. SP No. 82608) to assail the trial court's denial of the Very Urgent Motion, but as admitted by petitioner
in the present petition,[15] said action for certiorari was denied due course and dismissed by the CA on March 12,
2004.

As to petitioner's Omnibus Motion (with entry of appearance) filed with the CA in CA-G.R. CV No. 58817, the
appellate court issued a Resolution[16] dated March 19, 2004, merely noting petitioner's motion because its
Decision dated October 21, 2002 has long become final and executory. Undaunted, petitioner again filed on
October 2, 2006, a Manifestation and Motion in CA-G.R. CV No. 58817, praying that its Omnibus Motion and
Supplemental Motion be resolved on the merits instead of merely being noted as the CA did in its Resolution
dated March 19, 2004; that the petition for certiorari be resolved and granted; and that the proceedings in the trial
court with regard to the execution of the CA Decision in CA-G.R. CV No. 58817, be annulled and set aside.

On May 24, 2007, the CA promulgated the Resolution denying the above-mentioned Manifestation and Motion
filed by petitioner on October 2, 2006. The CA pointed out that the separate petition for certiorari which petitioner
sought to be resolved had already been dismissed on March 12, 2004. The CA also ruled that petitioner's prayer
for the recall of the entry of judgment cannot be granted, as petitioner's bare assertion, that its former counsel had
not received notices of orders, resolutions or decisions of the court because said counsel died while the appeal was
pending, does not qualify as one of those cases where the court allowed such recall. Petitioner moved for
reconsideration of said Resolution, but on October 19, 2007, the CA issued a Resolution denying the same. The
CA reiterated that it could not find any reason to recall the entry of judgment.

Hence, the present petition.

Although the petition is an appeal from the Resolution of the CA issued on May 24, 2007, refusing to recall its
entry of judgment, and its Resolution dated October 19, 2007, denying reconsideration of the earlier resolution,
petitioner is actually making a vain attempt to reopen a case that has long been final and executory. The Court
frowns upon such conduct of litigants and their lawyers.

The Court strikes down the argument that the CA Decision in CA- G.R. CV No. 58817 did not attain finality
because petitioner's counsel, who died while the case was pending before the CA, was unable to receive a copy
thereof. The CA was correct in ruling that there is no extraordinary circumstance in this case that would merit a
recall of the entry of judgment to reopen the case. The reason given by petitioner, that its former counsel had died
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before the CA Decision was promulgated, hence, it was not properly notified of the judgment, is too tenuous to be
given serious consideration. In Mojar, et al. v. Agro Commercial Security Service Agency, Inc.,[17] the Court
explained that it is the party's duty to inform the court of its counsel's demise, and failure to apprise the court of
such fact shall be considered negligence on the part of said party. Expounding further, the Court stated:

x x x It is not the duty of the courts to inquire, during the progress of a case, whether the law firm or
partnership representing one of the litigants continues to exist lawfully, whether the partners are still alive, or
whether its associates are still connected with the firm.

x x x They cannot pass the blame to the court, which is not tasked to monitor the changes in the circumstances
of the parties and their counsel.

x x x x

In Ampo v. Court of Appeals, this Court explained the vigilance that must be exercised by a party:

x x x x

Litigants who are represented by counsel should not expect that all they need to do is sit back, relax and await
the outcome of their cases. Relief will not be granted to a party who seeks avoidance from the effects of the
judgment when the loss of the remedy at law was due to his own negligence. The circumstances of this case
plainly show that petitioner only has himself to blame. Neither can he invoke due process. The essence of due
process is simply an opportunity to be heard. Due process is satisfied when the parties are afforded a fair and
reasonable opportunity to explain their respective sides of the controversy. Where a party, such as petitioner,
was afforded this opportunity to participate but failed to do so, he cannot complain of deprivation of due
process. If said opportunity is not availed of, it is deemed waived or forfeited without violating the
constitutional guarantee.

Thus, for failure of petitioner to notify the CA of the death of its counsel of record and have said counsel
substituted, then service of the CA Decision at the place or law office designated by its counsel of record as his
address, is sufficient notice. The case then became final and executory when no motion for reconsideration or
appeal was filed within the reglementary period therefor.

Petitioner's next allegation, that the trial court erred in ordering the issuance of a writ of execution against
petitioner, ordering it to refund the amount of P1,968,801.616 to herein private respondent, is also unfounded.

Petitioner insists that the fact that private respondent had previously paid petitioner the amount of P9,073,694.76
when the trial court granted petitioner's motion for execution pending appeal, means that the parties have arrived
at a compromise settlement which should have terminated the case between them. The argument holds no water.

First of all, as held in Legaspi v. Ong,[18] “[e]xecution pending appeal does not bar the continuance of the appeal
on the merits, for the Rules of Court precisely provides for restitution according to equity in case the executed
judgment is reversed on appeal.”[19]

Secondly, contrary to petitioner's claim, private respondent merely paid the amount of P9,073,694.76 in
compliance with the writ of execution pending appeal, and not by reason of a compromise agreement. No such
agreement or contract appears on record. Furthermore, petitioner's claim is belied by the fact that private
respondent actively pursued the appeal of the case, which resulted in theCA Decision decreasing the amounts
awarded by the RTC.

Petitioner then contends that there is a substantial variance between the writ of execution and the CA Decision, as
the latter did not make mention of petitioner having to make a refund. However, note Section 5, Rule 39 of the
Rules of Court, which provides that:
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Sec. 5. Effect of reversal executed judgment. - Where the executed judgment is reversed totally or partially, or
annulled, on appeal or otherwise, the trial court may, on motion, issue such orders of restitution or reparation
of damages as equity and justice may warrant under the circumstances. (Emphasis supplied)

Evidently, the action of the RTC in ordering the issuance of the writ of execution against herein petitioner for it to
return the excess amount private respondent has paid in compliance with the execution pending appeal, is in
accordance with the Rules.

In sum, there is nothing amiss in ordering petitioner to refund the amount of 1 ,968,801.616 to herein private
respondent, as the appellate court has ruled with finality that petitioner is not entitled to such amount.

WHEREFORE, the petition is DENIED for utter lack of merit.

SO ORDERED.

Velasco, Jr., (Chairperson), Abad, Mendoza, and Leonen, JJ., concur.

[*] The Regional Trial Court and Court of Appeals are deemed dropped as respondents in accordance with Sec. 4,
Rule 45 of the Rules of Court, which states that the petition shall not implead the lower courts or judges thereof as
petitioners or respondents.

[1] Penned by Associate Justice Juan Q. Enriquez, Jr., with Associate Justices Portia Alifio-Hormachuelos and
Bienvenido L. Reyes (now a member of this Court), concurring; rollo, pp. 148-151.

[2] Id. at 162-164.

[3] Rollo, pp. 53-56.

[4] Id. at 55-56.

[5] Id. at 62-63.

[6] Id. at 62, 63.

[7] Id. at 66-70.

[8] Id. at 69. (Emphasis in the original)

[9] Id. at 82.

[10] Id. at 71-74.

[11] Id. at 83-85.

[12] Id. at 85. (Emphasis in the original)

[13] Id. at 95-98.

[14] Id. at 99-101.

[15] Id. at 19.

[16] Id. at 125-126.

[17] G.R. No. 187188, June 27, 2012; See also Amatorio v. People, G.R. No. 150453, February 14, 2003, 397
SCRA 445, 454; 445 Phil. 481, 491 (2003).
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[18] G.R. No. 141311, May 26, 2005, 459 SCRA 122; 498 Phil. 167 (2005).

[19] Id. at 145; at 188-189.

BATAS.org - Philippine Law Library G.R. No. 180325. February 20, 2013

© 2026 batas.org  ·  Philippine Bar Review & Law-School Companion Page 6 of 7

Study hands-free: podcast-style lessons with read-along highlighting - batas.org



ABOUT BATAS.ORG

Study smarter at BATAS.org
The Philippine bar review and law-school companion built around how your brain actually remembers.

The complete Philippine law library - free for everyone.
More than 100,000 Supreme Court decisions, Republic Acts, and executive issuances - full-text searchable, browsable
by category and year, and always free. No paywall, no login. This PDF came from it.

Audio case-brief lectures.
Any decision becomes a podcast-style lecture - facts, issues, ruling, and doctrine - with read-along highlighting and a
hands-free presentation mode. Study while commuting, working out, or resting your eyes.

Bar review built on the science of memory.
Complete, sequenced courses for all eight bar subjects, narrated like podcasts and reinforced with retrieval practice and
spaced review - the study techniques with the strongest evidence behind them.

The full law-school curriculum.
One subscription unlocks the entire J.D. curriculum - every subject, every lesson, with your progress tracked down to
the paragraph so you can pick up exactly where you left off, on any device.

Mock exams that tell you where you stand.
Timed multiple-choice exams graded instantly, with per-subject score breakdowns and focus suggestions that point you
at your weakest topics first.

A study planner that keeps you on pace.
Set your schedule and BATAS tells you every day whether you are on track for bar day - and exactly which lesson to
take next.

Start free at https://batas.org
The law library is free forever - and your first lesson is one click away.

The text of this document is an official public record and remains in the public domain. Formatting, presentation, and compilation © 2026
batas.org.

Downloaded free from the batas.org Law Library. Share it freely - the library is free for every law student, bar reviewee, and practitioner.

BATAS.org - Philippine Law Library G.R. No. 180325. February 20, 2013

© 2026 batas.org  ·  Philippine Bar Review & Law-School Companion Page 7 of 7

Turn this case into an audio lecture - facts, issues, ruling and doctrine - at batas.org


