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QUISUMBING, J.:

This petition for certiorari and prohibition under Rule 65 of the Rules of Court seeks the reversal of the
Resolution[1] dated August 16, 2006 of the Court of Appeas in CA-G.R. SP No. 90547 which denied the
Application for aWrit of Preliminary Prohibitory Injunction[2] filed by petitioner.

Challenged as well is the Order[3] dated August 17, 2006 of the Regiona Trial Court (RTC) of Naga City,
Branch 26 in Civil Case No. RTC 2005-0030 for unlawful detainer which granted respondents Motion to Issue
Writ of Execution[4] filed on August 16, 2005 and denied petitioner's Motion for Inhibition[5] filed on June 27,
2005. Concomitantly, the processes issued to enforce said Order are equally assailed, namely: the Writ of
Execution Pending Appeal[6] dated August 22, 2006; the Notice to Vacate[ 7] dated August 23, 2006; and the
Notice of Garnishment[8] dated August 23, 2006.

The facts as culled from the rollo of this petition and from the averments of the parties to this petition are as
follows:

Macario A. Mariano and Jose A. Gimenez were the registered owners of a 229,301-square meter land covered by
Transfer Certificate of Title (TCT) No. 671[9] located in Naga City. The land was subdivided into several lots and
sold as part of City Heights Subdivision (CHS).

In a Letter[10] dated July 3, 1954, the officers of CHS offered to construct the Naga City Hall on a two
(2)-hectare lot within the premises of the subdivision. Said lot was to be designated as an open space for public
purpose and donated to petitioner in accordance with the rules and regulations of the National Urban Planning
Commission. By Resolution No. 75[11] dated July 12, 1954, the Municipa Board of Naga City (Municipal
Board) asked CHS to increase the area of the land to four (4) hectares. Accordingly, CHS amended its offer to
five (5) hectares.

On August 11, 1954, the Municipal Board adopted Resolution No. 89[12] accepting CHS amended offer.
Mariano and Gimenez thereafter delivered possession of the lots described as Blocks 25 and 26 to the City
Government of Naga (city government). Eventually, the contract for the construction of the city hall was awarded
by the Bureau of Public Works through public bidding to Francisco O. Sabaria, alocal contractor. This prompted
Mariano and Gimenez to demand the return of the parcels of land from petitioner. On assurance, however, of then
Naga City Mayor Monico Imperial that petitioner will buy the lots instead, Mariano and Gimenez allowed the city
government to continue in possession of the land.
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On September 17, 1959, Mariano wrote a letter[13] to Mayor Imperia inquiring on the status of the latter's
proposal for the city government to buy the lots instead. Then, through a note[14] dated May 14, 1968, Mariano
directed Atty. Eusebio Lopez, Jr., CHS Genera Manager, to disregard the proposed donation of lots and insist on
Mayor Imperial's offer for the city government to purchase them.

On December 2, 1971, Macario A. Mariano died. Meanwhile, the city government continued in possession of the
lots, and constructed the Naga City Hall on Block 25 and the public market on Block 26. It also conveyed to other
government offices[15] portions of the land which at present, house the National Bureau of Investigation (NBI),
Land Transportation Office, and Hall of Justice, among others.

In a Letter[16] dated September 3, 2003, Danilo D. Mariano, as administrator and representative of the heirs of
Macario A. Mariano, demanded from petitioner the return of Blocks 25 and 26 to CHS. Alas, to no avail.

Thus, on February 12, 2004, respondent filed a Complaint[17] for unlawful detainer against petitioner before the
Municipal Trial Court (MTC) of Naga City, Branch 1. In a Decision[18] dated February 14, 2005 of the MTC in
Civil Case No. 12334, the MTC dismissed the case for lack of jurisdiction. It ruled that the city's claim of
ownership over the lots posed an issue not cognizable in an unlawful detainer case.

On appeal, the RTC reversed the court a quo by Decision[19] dated June 20, 2005 in Civil Case No. RTC
2005-0030. It directed petitioner to surrender physical possession of the lots to respondents with forfeiture of all
the improvements, and to pay P2,500,000.00 monthly as reasonable compensation for the use and occupation of
the land; P587,159.60 as attorney's fees; and the costs of suit.

On June 27, 2005, petitioner filed a Motion for Inhibition against Presiding RTC Judge Filemon B. Montenegro
for aleged bias and partiality. Then, petitioner moved for reconsideration/new trial of the June 20, 2005 Decision.
On July 15, 2005, the RTC denied both motions.

On July 22, 2005, petitioner filed a Petition for Review with Very Urgent Motion/Application for Temporary
Restraining Order and Writ of Preliminary Prohibitory Injunction[20] with the Court of Appeals. Respondents
thereafter filed a Motion to Issue Writ of Execution.

On October 13, 2005, respondents manifested that they will not seek execution against the NBI, City Hall and
Hall of Justice in case the writ of preliminary injunction is denied. On August 16, 2006, the appellate court issued
the challenged Resolution, the decretal portion of which reads:

WHEREFORE, based on the foregoing premises, and in the absence of any immediate threat of grave and
irreparable injury, petitioner's prayer for issuance of a writ of preliminary injunction is hereby DENIED.
Petitioner had already filed its Memorandum. Hence, the private respondents are given fifteen (15) days from
notice within which to submit their Memorandum.

SO ORDERED.[21]

On August 17, 2006, the RTC issued the assailed Order, thus:

WHEREFORE, let the corresponding Writ of Execution Pending Appeal be issued in this case immediately
pursuant to Sec. 21, Rule 70. However, in view of the MANIFESTATION of plaintiffs dated October 13, 2005
that they will not take possession of the land and building where the City Hall, Hall of Justice and National
Bureau of Investigation are located while this case is still pending before the Court of Appeals, this writ of
execution shall be subject to the above-cited exception.

The Sangguniang [Panlungsod] of Naga City is hereby directed to immediately appropriate the necessary
amount of [P]2,500,000.00 per month representing the unpaid rentals reckoned from November 30, 2003 up to
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the present from its UNAPPROPRIATED FUNDS to satisfy the claim of the plaintiffs, subject to the existing
accounting and auditing rules and regulations.

SO ORDERED.[22]

Consequently, Clerk of Court Atty. Jesus Mampo issued a writ of execution pending appeal. Sheriff Jorge B.
Lopez on the other hand, served a notice to vacate on respondents, and a notice of garnishment on Land Bank,
Naga City Branch.

Hence, this petition for certiorari and prohibition.

On August 28, 2006, we issued a Temporary Restraining Order[23] to maintain the status quo pending resolution
of the petition.

Petitioner raises the following issues for our consideration:
l.

WHETHER OR NOT PETITIONER CAN VALIDLY AVAIL OF THE EXTRAORDINARY WRITS OF
CERTIORARI AND PROHIBITION IN ASSAILING THE CHALLENGED RESOLUTION, ORDERS AND
NOTICES.

.
WHETHER OR NOT PETITIONER ISGUILTY OF FORUM-SHOPPING.
M.

WHETHER OR NOT PUBLIC RESPONDENT JUDGE COMMITTED GRAVE ABUSE OF DISCRETION
IN ALLOWING THE IMMEDIATE EXECUTION OF ITS JUDGMENT NOTWITHSTANDING THE
CATASTROPHIC CONSEQUENCES IT WILL BEAR ON THE DELIVERY OF BASIC
GOVERNMENTAL SERVICES TO THE GOOD CITIZENS OF NAGA CITY; THE
INCONCLUSIVENESS OF PRIVATE RESPONDENTS TITLE AND CLAIM OF POSSESSION OVER
THE SUBJECT PROPERTY; AND THE IMPUTATION OF BIAS AND PARTIALITY AGAINST PUBLIC
RESPONDENT JUDGE.

V.

WHETHER OR NOT PUBLIC RESPONDENTS JUDGE FILEMON B. MONTENEGRO, ATTY. JESUS
MAMPO AND SHERIFF JORGE B. LOPEZ EXCEEDED THEIR AUTHORITY AND/OR COMMITTED
GRAVE ABUSE OF DISCRETION IN TRYING TO EVICT PETITIONER AND VARIOUS
DEPARTMENTS AND OFFICES THEREOF FROM THE SUBJECT PROPERTY..

V.

WHETHER OR NOT PUBLIC RESPONDENT JUDGE FILEMON B. MONTENEGRO EXCEEDED HIS
JURISDICTION AND/OR COMMITTED GRAVE ABUSE OF DISCRETION IN DIRECTING
PETITIONER TO PAY PRIVATE RESPONDENTS MONTHLY RENTALS OF ABOUT [P]81,500,000.00.

VI.

WHETHER OR NOT THE ORDER DIRECTING PETITIONER TO PAY PRIVATE RESPONDENT
MONTHLY RENTALS [DISREGARDED] THE HONORABLE COURT'S ADMINISTRATIVE
CIRCULAR NO. 10-2000 AND THE LAW AND THE JURISPRUDENCE CITED THEREIN.

VII.
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WHETHER OR NOT PUBLIC RESPONDENTS JUDGE FILEMON B. MONTENEGRO, ATTY. JESUS
MAMPO AND SHERIFF JORGE B. LOPEZ EXCEEDED THEIR AUTHORITY AND/OR COMMITTED
GRAVE ABUSE OF DISCRETION IN CAUSING THE GARNISHMENT OF PETITIONER'S ACCOUNT
WITH LAND BANK OF THE PHILIPPINES.

VIII.

WHETHER OR NOT THE HONORABLE COURT OF APPEALS COMMITTED GRAVE ABUSE OF
DISCRETION AMOUNTING TO LACK OR EXCESS OF JURISDICTION IN DENYING THE
PETITIONER'S APPLICATION FOR WRIT OF PRELIMINARY PROHIBITORY INJUNCTION.[24]

The pertinent issues, in our view, are as follows: (1) whether petitioner availed of the proper remedy to contest the
disputed order, resolution, and notices; (2) whether petitioner was guilty of forum-shopping in filing the instant
petition pending the petition for review before the Court of Appeals; (3) whether RTC Judge Montenegro
committed grave abuse of discretion in granting execution pending appeal; and (4) whether the Court of Appeals
committed grave abuse of discretion in denying petitioner's application for awrit of preliminary injunction.

Petitioner City of Naga ascribes grave abuse of discretion on Judge Montenegro for alowing execution pending
appeal and for refusing to inhibit himself from the proceedings. It contends that its claim of ownership over the
lots behooved the RTC of jurisdiction to try the illegal detainer case. Granting arguendo that the RTC had
jurisdiction and its judgment was immediately executory, petitioner insists that the circumstances in the case at
bar warranted against it. For one, the people of Naga would be deprived of access to basic social services even
before respondents’ right to possess the land has been conclusively established. The City of Naga assails the
validity of the order of execution issued by the court inasmuch as it excluded the NBI, City Hall and Hall of
Justice from its coverage; ordered garnishment of government funds; and directed the Sangguniang Panlungsod to
appropriate money in violation of the Supreme Court Administrative Circular No. 10-2000.[25] Petitioner
likewise claims that Atty. Jesus Mampo and Sheriff Jorge B. Lopez acted with manifest abuse when they issued
the writ of execution pending appeal, and served natice to vacate and notice of garnishment, respectively.

Finally, petitioner imputes grave abuse of discretion on the Court of Appeals for denying its application for awrit
of preliminary injunction. The appellate tribunal struck down petitioner's application pending resolution by the
RTC of respondent's motion to execute its June 20, 2005 Decision. Also, it found no merit in petitioner's claim
that grave and irreparable injury will result to the City of Naga by the implementation of said decision.
Nevertheless, it excused the NBI, Naga City Hall and Hall of Justice from execution.

For their part, respondents (Marianos) call for the dismissal of the instant petition on the ground of
forum-shopping. They aver that the petition for review in the Court of Appeals and the present petition are but
similar attempts to stop the immediate enforcement of the June 20, 2005 RTC Decision. They add that the court a
quo merely acted in obedience to the provisions of Section 21[26] of Rule 70 of the Rules of Court when it
ordered execution. Thus, the writ of execution, notice to vacate and notice of garnishment are also valid as
incidents of the August 17, 2006 RTC Order. Respondents agree with the appellate court that there is no
immediate threat of grave and irreparable injury to petitioner. In any case, the Marianos suggest that petitioner
just seek reparation for damages should the appellate court reverse the RTC. Lastly, respondents allege that the
court a quo correctly ruled on the merits despite its finding that the MTC erroneously dismissed the unlawful
detainer case for lack of jurisdiction. The MTC based its decision on the affidavits and position papers submitted
by the parties.

The petition is partly meritorious.

In the interest of justice, we decided to give due course to the petition for certiorari and prohibition concerning the
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August 17, 2006 Order of the RTC. As a rule, petitions for the issuance of such extraordinary writs against an
RTC should be filed with the Court of Appeals. A direct invocation of this Court's original jurisdiction to issue
these writs should be alowed only when there are special and important reasons therefor, clearly and specifically
set out in the petition.[27] Under the present circumstance however, we agree to take cognizance of this case as an
exception to the principle of hierarchy of courts.[28] For while it has been held by this Court that a motion for
reconsideration is a condition sine qua non for the grant of awrit of certiorari, nevertheless such reguirement may
be dispensed with where there is an urgent necessity for the resolution of the question and any further delay would
prejudice the interests of the Government.[29] Such is the situation in the case at bar.

Thus, we find no merit in respondents' contention that petitioner erred in its choice of remedy before this Court.
Under Section 1(c) and (f),[30] Rule 41 of the Rules of Court, no appeal may be taken from an interlocutory order
and an order of execution, respectively. An interlocutory order is one which does not dispose of the case
completely but leaves something to be decided upon.[31] Such is the nature of an order granting or denying an
application for preliminary injunction; hence, not appealable.[32] The proper remedy, as petitioner did in this
case, isto file apetition for certiorari and/or prohibition under Rule 65.

Nor can we agree that petitioner was guilty of forum-shopping. Under the Same Objective Standard enunciated in
the case of First Philippine International Bank v. Court of Appeals,[33] the filing by a party of two apparently
different actions, but with the same objective, constitutes forum- shopping.[34] Here, the specia civil action of
certiorari before us is an independent action. The ultimate purpose of such action is to keep the inferior tribunal
within the bounds of its jurisdiction or relieve parties from arbitrary acts of the court.[35] In contrast, the petition
for review before the Court of Appeals under Rule 42 involves an evaluation of the case on the merits. Clearly,
petitioner did not commit forum-shopping.

Now, we shall proceed to resolve the contentious issuesin this case.

Section 21, Rule 70 of the Rules of Court is pertinent:

SEC. 21.Immediate execution on appeal to Court of Appeals or Supreme Court. — The judgment of the
Regional Trial Court against the defendant shall be immediately executory, without prejudice to a further
appeal that may be taken therefrom.

Thus, the judgment of the RTC against the defendant in an gectment case is immediately executory. Unlike
Section 19,[36] Rule 70 of the Rules, Section 21 does not provide a means to prevent execution; hence, the court's
duty to order such execution is practically ministerial.[37] Section 21 of Rule 70 presupposes that the defendant in
aforcible entry or unlawful detainer case is unsatisfied with the judgment of the RTC and decides to appeal to a
superior court. It authorizes the RTC to immediately issue a writ of execution without prejudice to the apped
taking its due course. Nevertheless, it should be stressed that the appellate court may stay the said writ should
circumstances so require.[38]

Petitioner herein invokes seasonably the exceptions to immediate execution of judgments in ejectment cases cited
in Hualam Construction and Dev't. Corp. v. Court of Appeal§[39] and Laurel v. Abalos,[40] thus:

Where supervening events (occurring subsequent to the judgment) bring about a material change in the
situation of the parties which makes the execution inequitable, or where there is no compelling urgency for the
execution because it is not justified by the prevailing circumstances, the court may stay immediate execution of
the judgment.[41]

Noteworthy, the foregoing exceptions were made in reference to Section 8,[42] Rule 70 of the old Rules of Court
which has been substantially reproduced as Section 19, Rule 70 of the 1997 Rules of Civil Procedure. Therefore,
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even if the appealing defendant was not able to file a supersedeas bond, and make periodic deposits to the
appellate court, immediate execution of the MTC decision is not proper where the circumstances of the case fall
under any of the above-mentioned exceptions. Yet, Section 21, Rule 70 of the Rules does not provide for a
procedure to avert immediate execution of an RTC decision.

Thisis not to say that the losing defendant in an gjectment case is without recourse to avoid immediate execution
of the RTC decision. The defendant may, asin this case, appeal said judgment to the Court of Appeals and therein
apply for a writ of preliminary injunction. Thus, as held in Benedicto v. Court of Appeals[43] even if RTC
judgments in unlawful detainer cases are immediately executory, preliminary injunction may still be granted.[44]

In the present case, the Court of Appeals denied petitioner's application for a writ of preliminary injunction
because the RTC has yet to rule on respondents Motion to Issue Writ of Execution. Significantly, however, it aso
made a finding that said application was without merit. On this score, we are unable to agree with the appellate
court.

A writ of preliminary injunction is available to prevent threatened or continuous irremediable injury to parties
before their claims can be thoroughly studied and adjudicated. Its sole objective is to preserve the status quo until
the merits of the case can be heard fully.[45] Status quo is the last actual, peaceable and uncontested situation
which precedes a controversy.[46]

As a rule, the issuance of a preliminary injunction rests entirely within the discretion of the court taking
cognizance of the case and will not be interfered with, except in cases of manifest abuse.[47] Grave abuse of
discretion implies a capricious and whimsical exercise of judgment tantamount to lack or excess of jurisdiction.
The exercise of power must have been done in an arbitrary or a despotic manner by reason of passion or personal
hostility. It must have been so patent and gross as to amount to an evasion of positive duty or a virtua refusal to
perform the duty enjoined or to act at all in contemplation of law.[48]

Considering the circumstances in this case, we find that the Court of Appeals abused its discretion when it denied
petitioner's application for a writ of preliminary injunction because of the pendency of respondents Motion to
Issue Writ of Execution with the RTC, but ruled on the merits of the application at the same time. At most, the
appellate court should have deferred resolution on the application until the RTC has decided on the motion for
execution pending appeal. Moreover, nothing in the rules allow a qualified execution pending appeal that would
have justified the exclusion of the NBI, City Hall and Hall of Justice from the effects of the writ.

In any case, we have ploughed through the records of this case and we are convinced of the pressing need for a
writ of preliminary injunction. Be it noted that for awrit of preliminary injunction to be issued, the Rules of Court
do not require that the act complained of be in clear violation of the rights of the applicant. Indeed, what the Rules
require is that the act complained of be probably in violation of the rights of the applicant. Under the Rules,
probability is enough basis for injunction to issue as a provisional remedy. This situation is different from
injunction as a main action where one needs to establish absolute certainty as basis for a final and permanent
injunction.[49]

Thus, we have stressed the foregoing distinction to justify the issuance of a writ of preliminary injunction in
actions for unlawful detainer:

...Where the action, therefore, is one of illegal detainer, as distinguished from one of forcible entry, and the
right of the plaintiff to recover the premises is seriously placed in issue in a proper judicia proceeding, it is
more equitable and just and less productive of confusion and disturbance of physical possession, with al its
concomitant inconvenience and expenses. For the Court in which the issue of legal possession, whether
involving ownership or not, is brought to restrain, should a petition for preliminary injunction be filed with it,
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the effects of any order or decision in the unlawful detainer case in order to await the fina judgment in the
more substantive case involving legal possession or ownership. It is only where there has been forcible entry
that as a matter of public policy the right to physical possession should be immediately set at rest in favor of
the prior possession regardless of the fact that the other party might ultimately be found to have superior claim
to the premises involved, thereby to discourage any attempt to recover possession thru force, strategy or stealth
and without resorting to the courts.[50]

Needless to reiterate, grave and irreparable injury will be inflicted on the City of Naga by the immediate
execution of the June 20, 2005 RTC Decision. Foremost, as pointed out by petitioner, the people of Naga would
be deprived of access to basic socia services. It should not be forgotten that the land subject of the ejectment case
houses government offices which perform important functions vital to the orderly operation of the local
government. As regards the garnishment of Naga City's account with the Land Bank, the rule is and has always
been that all government funds deposited in official depositary of the Philippine Government by any of its
agencies or instrumentalities, whether by general or specia deposit, remain government funds. Hence, they may
not be subject to garnishment or levy, in the absence of corresponding appropriation as required by law.[51] For
this reason, we hold that the Notice of Garnishment dated August 23, 2006 is void.

Anent Judge Montenegro's refusal to recuse himself from the proceedings, we find no grave abuse of discretion.
We have held time and again that inhibition must be for just and valid causes. The mere imputation of bias and
partiality is not enough ground for judges to inhibit, especially when the charge is without sufficient basis. This
Court has to be shown acts or conduct clearly indicative of arbitrariness or prejudice before it can brand
concerned judges with the stigma of bias and partiality. Bare alegations of partiality will not suffice "in the
absence of clear and convincing evidence to overcome the presumption that the judge will undertake his noble
role to dispense justice according to law and evidence without fear and favor.[52] The Resolution[53] of the Court
En Banc dated June 27, 2006 which dismissed the complaint filed by Mayor Jesse Robredo against Judge
Montenegro served to negate petitioner's allegations. Nevertheless, when the ground sought for the judge's
inhibition is not among those enumerated in Section 1,[54] Rule 137 of the Rules of Court, a judge may, in the
exercise of his sound discretion, disqualify himself from sitting in a case, for just or valid reasons.

Similarly, in our view, the charge of grave abuse of discretion against Clerk of Court Atty. Jesus Mampo and
Sheriff Jorge B. Lopez cannot prosper. When Judge Montenegro issued the order directing the issuance of a writ
of execution, Atty. Jesus Mampo was left with no choice but to issue the writ. Such was his ministerial duty in
accordance with Section 4,[55] Rule 136 of the Rules of Court.[56] In the same vein, when the writ was placed in
the hands of Sheriff Lopez, it was his duty, in the absence of instructions to the contrary, to proceed with
reasonable celerity and promptness to implement it in accordance with its mandate. It is elementary that a sheriff's
duty in the execution of the writ is purely ministerial; he is to execute the order of the court strictly to the letter.
He has no discretion whether to execute the judgment or not. The rule may appear harsh, but such is the rule we
have to observe.[57]

WHEREFORE, the instant petition is PARTLY GRANTED, and it is hereby ORDERED that:

(A) The Resolution dated August 16, 2006 of the Court of Appealsin CA-G.R. SP No. 90547 is REVERSED and
SET ASIDE. The Court of Appeals is ORDERED to issue a writ of preliminary injunction to restrain the
execution of the Decision dated June 20, 2005 of the Regional Trial Court, Branch 26, Naga City pending
resolution of the petition for review beforeit;

(B) The Writ of Execution Pending Appeal dated August 22, 2006, Notice to Vacate dated August 23, 2006, and
the Notice of Garnishment dated August 23, 2006 are SET ASIDE.
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Lastly, the Court of Appeals is hereby ENJOINED to resolve the pending petition for review before it, CA-G.R.
SP No. 90547, without further delay, in a manner not inconsistent with this Decision.

SO ORDERED.

Carpio Morales, Tinga, Velasco, Jr., and Brion, JJ., concur.
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[42] SEC. 8.Immediate execution of judgment. How to stay same.- If judgment is rendered against the defendant,
execution shall issue immediately, unless an appeal has been perfected and the defendant to stay execution files a
sufficient bond approved by the justice of the peace or municipal court and executed to the plaintiff to enter the
action in the Court of First Instance and to pay the rents, damages, and costs accruing down to the time of the
judgment appealed from, and unless, during the pendency of the appeal, he deposits with the appellate court the
amount of rent due from time to time under the contract, if any, as found by the judgment of the justice of the
peace or municipal court to exist...

X X X X
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party within the sixth degree of consanguinity or affinity, or to counsel within the fourth degree, computed
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XX XX

[55] SEC. 4. Issuance by clerk of process. — The clerk of a superior court shall issue under the seal of the court all
ordinary writs and process incident to pending cases, the issuance of which does not involve the exercise of
functions appertaining to the court or judge only; and may, under the direction of the court or judge, make out and
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