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BRION, J.:

Before us is the petition for review on certiorari,[1] filed by Pablo Pua under Rule 45 of the Rules of Court,
assailing the decision[2] dated February 23, 2006 and the resolution[3] dated June 23, 2006 of the Court of
Appeals (CA) in CA-G.R. CV No. 84331. The CA affirmed the order[4] dated January 3, 2005 of the Regional
Trial Court (RTC), Branch 19, Manila, in Civil Case No. 00-99353 which dismissed the case for failure to
prosecute.

The Antecedent Facts

Pua is engaged in the business of wholesale rice trading. Among his clients was respondent Jennelita Ang,
allegedly operating under the business and trade name of JD Grains Center. In October 2000, Pua delivered to
Ang truckloads of rice worth P766,800.00. Ang paid Pua through two (2) postdated checks dated November 4,
2000 and November 6, 2000. When the checks fell due, Pua tried to encash them, but they were dishonored
because they were drawn from a closed account.

Pua immediately went to Ang’s residence to complain. Unfortunately, he was only able to talk to Ang’s mother
and co-respondent, Lourdes Deyto, who told him that Ang had been missing. Unable to locate Ang, Pua
demanded payment from Deyto, but she refused to pay.

On November 24, 2000, Pua filed a complaint[5] with the RTC for collection of sum of money with preliminary
attachment against Ang and Deyto, as co-owners of JD Grains Center. The complaint alleged that the respondents
were guilty of fraud in contracting the obligation, as they persuaded Pua to conduct business with them and
presented documents regarding their financial capacity to fund the postdated checks.

On November 28, 2000, the RTC issued an order for the issuance of a writ of preliminary attachment upon an
attachment bond of P766,800.00. Since Ang could not be found and had no available properties to satisfy the lien,
the properties of Deyto were levied upon.

Summons was duly served on Deyto, but not on Ang who had absconded. On April 16, 2001, Deyto submitted her
answer with special and affirmative defenses.[6] On May 8, 2001, Deyto filed a “Motion to Set Hearing of
Defendant’s Special and Affirmative Defenses,” which was in the nature of a motion to dismiss.[7] In an order
dated July 12, 2001, the RTC denied Deyto’s motion to dismiss, stating that:

The allegations raised by defendant Lourdes Deyto as special and affirmative defenses are largely evidentiary
in nature and therefore can be threshed out in a trial on the merit. Consequently, the prayer to dismiss the
complaint upon these grounds, is hereby Denied.[8]
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After Pua and Deyto filed their respective pre-trial briefs, the case was set for pre-trial conference on November
13, 2001. On the scheduled date, the RTC ordered the resetting of the pre-trial conference to January 22, 2002,
upon the parties’ agreement.[9] The RTC, upon motion by Pua, also ordered the sheriff to submit the return of
summons for Ang.

The summons by publication to Ang

Since service of summons could not be effected on Ang, Pua moved for leave of court to serve summons by
publication on Ang on January 8, 2002.[10] The RTC granted the motion in an order dated January 11, 2002.[11]

By March 2002, Pua’s counsel manifested that the summons for Ang remained unpublished; the RTC accordingly
cancelled the pre-trial scheduled on March 5, 2002.[12]

On May 17, 2002, Pua again filed a manifestation that as early as April 17, 2002, he had already paid P9,500.00
to Manila Standard for the publication of the summons on Ang, but it failed to do so.[13] This prompted the RTC
to issue an order directing Manila Standard to explain why the summons was not published despite payment of the
corresponding fees.[14] On May 30, 2002, Manila Standard explained[15] to the trial court that when Pua paid the
publication fee, he issued a specific order to hold the publication until he ordered otherwise. Eventually, the
summons for Ang was published in the May 31, 2002 edition of the Manila Standard.

On January 24, 2003, more than (6) months after the publication of summons for Ang, the case was archived for
inactivity.[16] Since neither party filed any further motions, the RTC dismissed the case for the plaintiff’s lack of
interest to prosecute on October 1, 2004.[17]

On November 3, 2004, Pua submitted a motion for reconsideration and a motion to declare Ang in default. The
RTC, however, denied the motion in an order dated January 3, 2005; it added that the dismissal of the main case
amounts to the dismissal of the motion to declare Ang in default.

Pua appealed the case to the CA. He argued that the reason for the delay in prosecuting the case was the untimely
death of his counsel – Atty. Kamid Abdul. He added that he had shown interest in the case by securing the
properties of Deyto; paying the annual premium of the attachment bond for the years 2002, 2003, and 2004; and
causing the publication of summons on Ang.

On February 23, 2006, the CA denied Pua’s appeal. While the CA recognized some of Pua’s actions in
prosecuting the case, it still found that the totality of the surrounding circumstances of the case pointed to gross
and immoderate delay in the prosecution of the complaint.[18] Pua moved for reconsideration, which the CA
denied in its resolution dated June 23, 2006.

The Petition

Pua now questions the CA rulings before us. He insists that it was the untimely demise of his counsel that created
the hiatus in the prosecution of the case. He adds that he has consistently paid the annual premiums of the
attachment bond and has also served summons by publication on Ang. He also questions the delay in the filing of
Deyto’s answer.

Pua pleads that the case be decided on the merits and not on mere technicalities. He contends that he has
adequately shown his interest in pursuing his meritorious claim against the respondents before the RTC; and the
RTC and the CA committed patent error in dismissing his case for his alleged lack of interest.

For her part, Deyto reiterates that the numerous delays involved in this case warrant its dismissal for failure to
prosecute. First, the motion to serve summons by publication on Ang was filed about four hundred (400) days
after the filing of the complaint; second, the delay of seventy-seven (77) days before the case was set for pre-trial;
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and third, the delay of almost four (4) years in the prosecution of the case.

The Issue
The issue centers on whether the plaintiff incurred unreasonable delay in prosecuting the present case.

The Court’s Ruling
We deny the petition for lack of merit.

We agree with the finding that Pua committed delay in prosecuting his case against the respondents. We clarify,
however, that Pua’s delay is limited to his failure to move the case forward after the summons for Ang had been
published in the Manila Standard; he could not be faulted for the delay in the service of summons for Ang.

A 13-month delay occurred between the filing of the complaint and the filing of the motion to serve summons by
publication on Ang. This delay, however, is attributable to the failure of the sheriff to immediately file a return of
service of summons. The complaint was filed on November 24, 2000, but the return of service of summons was
filed only on January 3, 2002, after the RTC ordered its submission and upon Pua’s motion.[19]

Under Section 14, Rule 14 of the Rules of Court, service of summons may be effected on a defendant by
publication, with leave of court, when his whereabouts are unknown and cannot be ascertained by diligent
inquiry. The Rules of Court provides:

SEC. 14. Service upon defendant whose identity or whereabouts are unknown. – In any action where the
defendant is designated as an unknown owner, or the like, or whenever his whereabouts are unknown and
cannot be ascertained by diligent inquiry, service may, by leave of court, be effected upon him by publication
in a newspaper of general circulation and in such places and for such time as the court may order. [emphases
ours]

In Santos, Jr. v. PNOC Exploration Corporation,[20] the Court authorized resort to service of summons by
publication even in actions in personam, considering that the provision itself allow this mode in any action, i.e.,
whether the action is in personam, in rem, or quasi in rem. The ruling, notwithstanding, there must be prior resort
to service in person on the defendant[21] and substituted service,[22] and proof that service by these modes were
ineffective before service by publication[23] may be allowed for defendants whose whereabouts are unknown,
considering that Section 14, Rule 14 of the Rules of Court requires a diligent inquiry of the defendant’s
whereabouts.[24]

Until the summons has been served on Ang, the case cannot proceed since Ang is an indispensable party to the
case; Pua alleged in his complaint that the respondents are co-owners of JD Grains Center.[25] An indispensable
party is one who must be included in an action before it may properly go forward. A court must acquire
jurisdiction over the person of indispensable parties before it can validly pronounce judgments personal to the
parties. The absence of an indispensable party renders all subsequent actions of the court null and void for want of
authority to act, not only as to the absent parties but even as to those present.[26]

After the summons for Ang was published on May 31, 2002 and the Affidavit of Service was issued by Manila
Standard’s Advertising Manager on June 3, 2002, no further action was taken on the case by Pua. Even after the
RTC issued its order dated January 24, 2003 to archive the case, Pua made no move to have the case reopened.
More than a year after the case was sent to the archives (October 1, 2004), the RTC decided to dismiss the case
for Pua’s lack of interest to prosecute the case. It was only after Pua received the order of dismissal that he filed
his motion for reconsideration and motion to declare Ang in default.[27]

We give scant consideration to Pua’s claim that the untimely demise of his counsel caused the delay in
prosecuting the case. Pua had employed the services of a law firm;[28] hence, the death of one partner does not
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excuse such delay; the law firm had other lawyers who would take up the slack created by the death of a partner.
The more relevant rule is that a client is bound by the action of his counsel in the conduct of his case; he cannot
complain that the result of the litigation could have been different had the counsel proceeded differently.[29]

Moreover, Pua had also secured the services of another law firm even before the death of Atty. Kamid Abdul.[30]
In fact, this second law firm signed the formal appearance in court on October 15, 2001.[31] To our mind, with
two (2) law firms collaborating on the case, no reason exists for delay if only Pua had been more vigilant.

Section 3, Rule 17 of the Revised Rules of Court authorizes the dismissal of a case when the plaintiff fails to
prosecute his action for an unreasonable length of time:

SEC. 3. Dismissal due to fault of plaintiff. — If, for no justifiable cause, the plaintiff fails to appear on the date
of the presentation of his evidence in chief on the complaint, or to prosecute his action for an unreasonable
length of time, or to comply with these Rules or any order of the court, the complaint may be dismissed upon
motion of the defendant or upon the court’s own motion, without prejudice to the right of the defendant to
prosecute his counterclaim in the same or in a separate action. This dismissal shall have the effect of an
adjudication upon the merits, unless otherwise declared by the court. [emphases ours; italics supplied]

Once a case is dismissed for failure to prosecute, the dismissal has the effect of an adjudication on the merits and
is understood to be with prejudice to the filing of another action unless otherwise provided in the order of
dismissal.[32]

In this case, Pua failed to take any action on the case after summons was served by publication on Ang. It took
him more than two years to file a motion to declare Ang in default and only after the RTC has already dismissed
his case for failure to prosecute. That Pua renewed the attachment bond is not an indication of his intention to
prosecute. The payment of an attachment bond is not the appropriate procedure to settle a legal dispute in court; it
could not be considered as a substitute for the submission of necessary pleadings or motions that would lead to
prompt action on the case.

WHEREFORE, the foregoing premise considered, this present petition is DENIED. Accordingly, the decision and
the resolution of the Court of Appeals in CA-G.R. CV No. 84331 are hereby AFFIRMED.

Costs against Pablo Pua.

SO ORDERED.

Carpio, (Chairperson), Peralta,[*] Bersamin,[**] and Perez, JJ., concur.

[*] Designated as Additional Member in lieu of Associate Justice Estela M. Perlas-Bernabe per Special Order No.
1377 dated November 22, 2012.

[**] Designated as Additional Member in lieu of Associate Justice Mariano C. del Castillo per Raffle dated
November 26, 2012.
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