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YNARES-SANTIAGO, J.:

Assailed in this petition for review is the July 30, 2004 Decision[1] of the Court of Appealsin CA-G.R. SP No.
77098, which affirmed the December 5, 2001 Decision[2] of the National Labor Relations Commission (NLRC)
holding that respondents were regular employees of petitioner and that they wereillegally dismissed.

Respondents alleged that they were employed as drama talents by DY WB-Bombo Radyo, a radio station owned
and operated by petitioner Consolidated Broadcasting System, Inc. They reported for work daily for six daysin a
week and were required to record their drama production in advance. Some of them were employed by petitioner
since 1974, while the latest one was hired in 1997.[3] Their drama programs were aired not only in Bacolod City
but also in the sister stations of DY WB in the Visayas and Mindanao areas.[4]

Sometime in August 1998, petitioner reduced the number of its drama productions from 14 to 11, but was
opposed by respondents. After the negotiations failed, the latter sought the intervention of the Department of
Labor and Employment (DOLE), which on November 12, 1998, conducted through its Regional Office, an
inspection of DWY B station. The results thereof revealed that petitioner is guilty of violation of labor standard
laws, such as underpayment of wages, 13[th] month pay, non-payment of service incentive leave pay, and
non-coverage of respondents under the Social Security System.

Petitioner contended that respondents are not its employees and refused to submit the payroll and daily time
records despite the subpoena duces tecum issued by the DOLE Regiona Director. Petitioner further argued that
the case should be referred to the NLRC because the Regiona Director has no jurisdiction over the determination
of the existence of employer-employee relationship which involves evidentiary matters that are not verifiable in
the normal course of inspection.

Vexed by the respondents complaint, petitioner allegedly pressured and intimidated respondents. Respondents
Oberio and Delta were suspended for minor lapses and the payment of their salaries were purportedly delayed.
Eventualy, on February 3, 1999, pending the outcome of the inspection case with the Regional Director,
respondents were barred by petitioner from reporting for work; thus, the former claimed constructive dismissal.[5]

On April 8, 1999, the DOLE Regional Director issued an order directing petitioner to pay respondents a total of
P318,986.74 representing non-payment/underpayment of the salary and benefits due them.[6] However, on July 8,
1999, the Regiona Director reconsidered the April 8, 1999 order and certified the records of the case to the
NLRC, Regiona Arbitration Branch VI, for determination of employer-employee relationship.[7] Respondents
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appealed said order to the Secretary of Labor.

On October 12, 1999, respondents filed a case for illegal dismissal, underpayment/non-payment of wages and
benefits plus damages against petitioner. On April 10, 2000, the Labor Arbiter dismissed the case without
prejudice while waiting for the decision of the Secretary of Labor on the same issue of the existence of an
employer-employee relationship between petitioner and respondents.

On appea to the NLRC, respondents raised the issue of employer-employee relationship and submitted the
following to prove the existence of such relationship, to wit: time cards, identification cards, payroll, a show cause
order of the station manager to respondent Danny Oberio and memoranda either noted or issued by said manager.
Petitioner, on the other hand, did not present any documentary evidence in its behalf and merely denied the
alegations of respondents. It claimed that the radio station pays for the drama recorded by piece and that it has no
control over the conduct of respondents.

On December 5, 2001, the NLRC rendered a decision holding that respondents were regular employees of
petitioner who were illegally dismissed by the latter. It further held that respondents complied with the
reguirements of the rule on forum shopping. The decretal portion thereof, provides:

WHEREFORE, premises considered, the decision of Labor Arbiter Ray Alan T. Drilon dated 10 April 2000 is
SET ASIDE and VACATED and a new one entered.

Ordering respondent Consolidated Broadcasting System, Inc. (Bombo Radyo Philippines), DYWB to reinstate
the complainants without loss of seniority rights wi[th] full back wages computed from February 1999 up to
the time of actual reinstatement.

SO ORDERED.[8]
Hence, petitioner filed the instant recourse.

The issues for resolution are as follows: (1) Did respondents violate the rule on forum shopping; (2) whether the
NLRC correctly ruled on the merits of the case instead of remanding the case to the Labor Arbiter; (3) whether
respondents were employees of petitioner; and (4) whether their dismissal wasillegal.

Respondents' complaint in the inspection case before the DOLE Regiona Director alleged that they were under
the employ of petitioner at the time of the filing of said complaint. Pending the resolution thereof, they claimed to
have been dismissed; hence, the filing of the present illegal dismissal case before the Labor Arbiter. The causes of
action in these two complaints are different, i.e., one for violation of labor standard laws, and the other, for illega
dismissal, but the entitlement of respondents to the reliefs prayed for hinges on the same issue of the existence of
an employer-employee relationship. While the decision on the said issue by one tribunal may operate as res
judicata on the other, dismissal of the present illegal dismissal case on the ground of forum shopping, would work
injustice to respondents because it is the law itself which provides for two separate remedies for their distinct
causes of action.

Under Article 217[9] of the Labor Code, termination cases fall under the jurisdiction of Labor Arbiters. Wheress,
Article 128[10] of the same Code vests the Secretary of Labor or his duly authorized representatives with the
power to inspect the employer's records to determine and compel compliance with labor standard laws. The
exercise of the said power by the Secretary or his duly authorized representatives is exclusive to cases where
employer-employee relationship still exists. Thus, in cases where the complaint for violation of labor standard
laws preceded the termination of the employee and the filing of the illegal dismissal case, it would not be in
consonance with justice to charge the complainants with engaging in forum shopping when the remedy available
to them at the time their causes of action arose was to file separate cases before different fora. Besides, in the
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instant case, respondent Danny Oberio disclosed in the verification the pendency of the case regarding wage
differential.[11] In addition, said case was discussed in detail in the position paper,[12] evincing the absence of
any intention on the part of respondents to mislead the Labor Arbiter.

Similarly, in Benguet Management Corporation v. Court of Appeals,[13] petitioner filed separate actions to enjoin
the foreclosure of real estate mortgages before the Regional Trial Courts of San Pablo City and Zambales which
has jurisdiction over the place where the properties were located. In both cases, petitioner contended, among
others, that the loan secured by said mortgages imposed unauthorized penalties, interest and charges. The Court
did not find the mortgagors guilty of forum shopping considering that since injunction is enforceable only within
the territoria limits of the trial court, the mortgagor is left without remedy as to the properties located outside the
jurisdiction of the issuing court, unless an application for injunction is made with another court which has
jurisdiction over the latter properties.

By parity of reasoning, it would be unfair to hold respondents in the instant case guilty of forum shopping because
the recourse available to them after their termination, but pending resolution of the inspection case before the
DOLE, was to file a case for illegal dismissal before the Labor Arbiter who has jurisdiction over termination
disputes.

More importantly, substantial justice dictates that this case be resolved on the merits considering that the NLRC
and the Court of Appeals correctly found that there existed an employer-employee relationship between petitioner
and respondents and that the latter's dismissal wasiillegal, as will be discussed hereunder.

In the same vein, the NLRC correctly ruled on the merits instead of remanding the case to the Labor Arbiter.
Respondents specifically raised the issue of the existence of employer-employee relationship but petitioner
refused to submit evidence to disprove such relationship on the erroneous contention that to do so would
constitute awaiver of the right to question the jurisdiction of the NLRC to resolve the case on the merits.[14] This
is rather odd because it was the stand of petitioner in the inspection case before the DOLE that the case should be
certified to the NLRC for the resolution of the issue of employer-employee relationship. But when the same issue
was proffered before the NLRC, it refused to present evidence and instead sought the dismissal of the case
invoking the pendency of the inspection case before the DOLE. Petitioner refused to meet head on the substantial
aspect of this controversy and resorted to technicalities to delay its disposition. It must be stressed that labor
tribunals are not bound by technical rules and the Court would sustain the expedient disposition of cases so long
as the parties are not denied due process.[15] The rule is that, due process is not violated where a person is given
the opportunity to be heard, but chooses not to give his or her side of the case.[16] Significantly, petitioner never
claimed that it was denied due process. Indeed, no such denial exists because it had al the opportunities to present
evidence before the labor tribunals below, the Court of Appeals, and even before this Court, but chose not to do so
for reasons which will not warrant the sacrifice of substantial justice over technicalities.

On the third issue, respondents employment with petitioner passed the "four-fold test" on employer-employee
relations, namely: (1) the selection and engagement of the employee, or the power to hire; (2) the payment of
wages,; (3) the power to dismiss; and (4) the power to control the employee.

Petitioner failed to controvert with substantial evidence the allegation of respondents that they were hired by the
former on various dates from 1974 to 1997. If petitioner did not hire respondents and if it was the director alone
who chose the talents, petitioner could have easily shown, being in possession of the records, a contract to such
effect. However, petitioner merely relied on its contention that respondents were piece rate contractors who were
paid by results[17] Note that under Policy Instruction No. 40, petitioner is obliged to execute the necessary
contract specifying the nature of the work to be performed, rates of pay, and the programs in which they will
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work. Moreover, project or contractual employees are required to be apprised of the project they will undertake
under a written contract. This was not complied with by the petitioner, justifying the reasonable conclusion that
no such contracts exist and that respondents were in fact regular employees.

In ABS-CBN v. Marquez,[18] the Court held that the failure of the employer to produce the contract mandated by
Policy Instruction No. 40 is indicative that the so caled talents or project workers are in reality, regular
employees. Thus—

Palicy Instruction No. 40 pertinently provides:

Program employees are those whose skills, talents or services are engaged by the station for a particular or
specific program or undertaking and who are not required to observe normal working hours such that on some
days they work for less than eight (8) hours and on other days beyond the normal work hours observed by
station employees and are alowed to enter into employment contracts with other persons, stations, advertising
agencies or sponsoring companies. The engagement of program employees, including those hired by
advertising or sponsoring companies, shall be under a written contract specifying, among other things, the
nature of the work to be performed, rates of pay, and the programs in which they will work. The contract shall
be duly registered by the station with the Broadcast Media Council within three days from its consummation.
(Emphasis supplied)

Ironically, however, petitioner failed to adduce an iota proof that the requirements for program employment
were even complied with by it. It is basic that project or contractual employees are appraised of the project
they will work under a written contract, specifying, inter alia, the nature of work to be performed and the rates
of pay and the program in which they will work. Sadly, however, no such written contract was ever presented
by the petitioner. Petitioner is in the best of position to present these documents. And because none was
presented, we have every reason to surmise that no such written contract was ever accomplished by the parties,
thereby belying petitioner's posture.

Worse, there was no showing of compliance with the requirement that after every engagement or production of
a particular television series, the required reports were filed with the proper government agency, as provided
no less under the very Policy Instruction invoked by the petitioner, nor under the Omnibus Implementing Rules
of the Labor Code for project employees. This alone bolsters respondents' contention that they were indeed
petitioner's regular employees since their employment was not only for a particular program.

Moreover, the engagement of respondents for a period ranging from 2 to 25 years and the fact that their drama
programs were aired not only in Bacolod City but aso in the sister stations of DYWB in the Visayas and
Mindanao areas, undoubtedly show that their work is necessary and indispensable to the usual business or trade of
petitioner. The test to determine whether employment is regular or not is the reasonable connection between the
particular activity performed by the employee in relation to the usual business or trade of the employer. Also, if
the employee has been performing the job for at least one year, even if the performance is not continuous or
merely intermittent, the law deems the repeated and continuing need for its performance as sufficient evidence of
the necessity, if not indispensability of that activity to the business. Thus, even assuming that respondents were
initially hired as project/contractual employees who were paid per drama or per project/contract, the engagement
of their services for 2 to 25 years justify their classification as regular employees, their services being deemed
indispensable to the business of petitioner.[19]

As to the payment of wages, it was petitioner who paid the same as shown by the payroll bearing the name of
petitioner company in the heading with the respective salaries of respondents opposite their names. Anent the
power of control, dismissal, and imposition of disciplinary measures, which are indicative of an
employer-employee relationship,[20] the same were duly proven by the following: (1) memorandum[21] duly
noted by Wilfredo Alegjaga, petitioner's station manager, calling the attention of the "Drama Department” to the
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late submission of scripts by writers and the tardiness and absences of directors and talents, as well as the
imposable fines of P100 to P200 for future infractions; (2) the memorandum[22] of the station manager directing
respondent Oberio to explain why no disciplinary action should be taken against him for punching the time card
of a certain Mrs. Fe Oberio who was not physically present in their office; and (3) the station manager's
memorandum[ 23] suspending respondent Oberio for six days for the said infraction which constituted violation of
petitioner's network policy. All these, taken together, unmistakably show the existence of an employer-employee
relationship. Not only did petitioner possess the power of control over their work but aso the power to discipline
them through the imposition of fines and suspension for violation of company rules and policies.

Finally, we find that respondents were illegally dismissed. In labor cases, the employer has the burden of proving
that the dismissal was for a just cause; failure to show this would necessarily mean that the dismissal was
unjustified and, therefore, illegal. To allow an employer to dismiss an employee based on mere allegations and
generalities would place the employee at the mercy of his employer; and the right to security of tenure, which this
Court is bound to protect, would be unduly emasculated.[24] In this case, petitioner merely contended that it was
respondents who ceased to report to work, and never presented any substantial evidence to support said allegation.
Petitioner therefore failed to discharge its burden, hence, respondents were correctly declared to have been
illegally dismissed.

Furthermore, if doubts exist between the evidence presented by the employer and the employee, the scales of
justice must be tilted in favor of the latter — the employer must affirmatively show rationally adequate evidence
that the dismissal was for ajustifiable cause. It is a time-honored rule that in controversies between a laborer and
his master, doubts reasonably arising from the evidence should be resolved in the former's favor. The policy isto
extend the doctrine to a greater number of employees who can avail of the benefits under the law, which isin
consonance with the avowed policy of the State to give maximum aid and protection of labor.[25]

When a person is illegally dismissed, he is entitled to reinstatement without loss of seniority rights and other
privileges and to his full backwages. In the event, however, that reinstatement is no longer feasible, or if the
employee decides not to be reinstated, the employer shall pay him separation pay in lieu of reinstatement. Such a
rule is likewise observed in the case of a strained employer-employee relationship or when the work or position
formerly held by the dismissed employee no longer exists. In sum, an illegally dismissed employee is entitled to:
(1) either reinstatement if viable or separation pay if reinstatement is no longer viable, and (2) backwages. In the
instant controversy, reinstatement is no longer viable considering the strained relations between petitioner and
respondents. As admitted by the latter, the complaint filed before the DOLE strained their relations with petitioner
who eventually dismissed them from service. Payment of separation pay instead of reinstatement would thus
better promote the interest of both parties.

Respondents' separation pay should be computed based on their respective one (1) month pay, or one-half (1/2)
month pay for every year of service, whichever is higher, reckoned from their first day of employment up to
finality of this decision. Full backwages, on the other hand, should be computed from the date of their dismissa
until the finality of this decision.[26]

WHEREFORE, the petition is DENIED. The July 30, 2004 Decision of the Court of Appeasin CA-G.R. SP No.
77098, finding respondents to be regular employees of petitioner and holding them to be illegally dismissed and
directing petitioner to pay full backwages, is AFFIRMED with the MODIFICATION that petitioner is ordered to
pay respondents their separation pay instead of effecting their reinstatement.
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SO ORDERED.

Austria-Martinez, Chico-Nazario, and Nachura, JJ., concur.
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