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TINGA, J.:

In this Petition for Review on Writ of Certiorari[1] dated February 9, 2005, Ligaya Orbeta assails the Order[2]
dated January 21, 2005 of the Regional Trial Court (RTC), Branch 255, Las Piñas City, which dismissed her
Complaint for Annulment of Deed of Mortgage with Damages on the ground that the venue was improperly laid.

The records disclose the following facts:

Petitioner and respondent Ruben Orbeta are lawfully married and are co-owners of a 455-square meter parcel of
land located in Pililla, Rizal and covered by Transfer Certificate of Title No. (236938) M-26683.[3] The couple
later became estranged and in 1994, petitioner left for the United States. When petitioner came back to the
Philippines on January 29, 2003, she learned that her estranged husband obtained a loan in the amount of
P200,000.00 from respondent Anita B. Wolcott (Wolcott) and used the subject property as collateral.

She then filed a Complaint for Annulment of Deed of Mortgage with Damages[4] in the RTC of Las Piñas City,
claiming that she never consented to the execution of the deed and that her signature thereon was forged.
According to petitioner, she was not in the Philippines on the date the deed was executed on January 6, 2003.

Respondents filed a Motion to Dismiss,[5] alleging that the complaint involved a real action and should have been
filed in the court which has jurisdiction over the area where the real property is situated. Moreover, the complaint
was allegedly filed in violation of Article (Art.) 222 of the Civil Code which mandates that earnest efforts toward
a compromise should have been made and failed before a suit can be filed or maintained between members of the
same family.

Petitioner filed an Opposition,[6] arguing that the nullification of the Deed of Mortgage partakes of the nature of a
personal action. Moreover, Art. 222 of the Civil Code is inapplicable because respondent Wolcott is not a member
of the family.

The parties filed their Reply to Opposition[7] and Rejoinder[8] to bolster their respective positions. Thereafter,
the trial court dismissed the Complaint on the ground that venue was improperly laid.

In this petition, Ligaya Orbeta insists that her Complaint does not affect title to or possession of the subject
property but is hinged on respondents' liability for damages for having made it appear that she consented to the
execution of the Deed of Mortgage when she did not.

In their Comment dated April 18, 2005, respondents assert that the prayer in petitioner's Complaint seeks the
annulment of the Deed of Mortgage. Citing Carandang v. CA,[9] they claim that an action for nullification of

© 2026 batas.org  ·  Philippine Bar Review & Law-School Companion Page 1 of 4

Turn this case into an audio lecture - facts, issues, ruling and doctrine - at batas.org



mortgage documents is a real action as it affects title to property. They also point out that as co-owner of the
subject property, respondent Ruben Orbeta has the right to dispose of the portion belonging to him. To this extent,
respondent Wolcott's interest as mortgagee cannot be discounted because Sec. 1, Rule 4 of the 1997 Rules of Civil
Procedure (Rules of Court) defines real actions as those affecting title to or possession of real property, or an
interest therein.

Petitioner filed a Reply[10] dated May 3, 2005, averring that Carandang v. CA does not apply because there is as
yet no foreclosure of the mortgage in this case. In contrast, the subject property in Carandang v. CA was already
foreclosed extrajudicially. According to petitioner, the applicable case is Hernandez v. Rural Bank of Lucena,
Inc.[11] wherein no foreclosure of the mortgage was made and the property remained in the possession of the
mortgagor. Petitioner also asserts that Wolcott's interest in the property is at best inchoate because the property
has not yet been foreclosed.

The sole issue presented for our review is the proper characterization of the nature of the action filed by petitioner,
i.e., whether her Complaint for Annulment of Deed of Mortgage with Damages is a real action or a personal
action.

A real action, under Sec. 1, Rule 4 of the Rules of Court, is one that affects title to or possession of real property,
or an interest therein. Such actions should be commenced and tried in the proper court which has jurisdiction over
the area wherein the real property involved, or a portion thereof, is situated. All other actions are personal and
may be commenced and tried where the plaintiff or any of the principal plaintiffs resides, or where the defendant
or any of the principal defendants resides, or in the case of a non-resident defendant where he may be found, at
the election of the plaintiff.[12]

We agree with petitioner that the case of Hernandez v. Rural Bank of Lucena is applicable. That case was
primarily an action to compel the mortgagee bank to accept payment of the mortgage debt and to release the
mortgage. No foreclosure of mortgage took place and the plaintiffs remained in possession of the mortgaged lot.
The Court ruled that an action for cancellation of a real estate mortgage is a personal action since it is not
expressly included in the enumeration found in Sec. 2(a), Rule 4 of the Revised Rules of Court.[13]

Similarly, the property subject of the Deed of Mortgage in this case has not been foreclosed. There is no
indication that respondent Ruben Orbeta has defaulted in the payment of the loan secured by the mortgage on the
subject property. Petitioner even asserts, without objection from respondents, that the title to the property is still in
her and respondent Ruben Orbeta's names and that they are still in possession of the property.

The recent case of Chua v. Total Office Products and Services (Topros), Inc.,[14] penned by Associate Justice
Leonardo A. Quisumbing, also provides a proper precedent. In that case, respondent filed a complaint for the
declaration of nullity of a loan contract for lack of consent and consideration. It contended that the purported loan
and real estate mortgage contracts were fictitious since it never authorized anybody to enter into said transactions
and that the complaint remained a personal action even if it will necessarily affect the accessory real estate
mortgage.

The allegations of respondent in that case strikingly resemble petitioner's arguments in this case. Notably,
petitioner herein also seeks the annulment of the Deed of Mortgage executed by the respondents on the grounds
that she never gave her consent to the execution of the deed and that her signature thereon was forged.

Given this similarity in factual milieu, we cannot but apply the Court's ruling in Chua v. Total Office Products and
Services (Topros), Inc. that an action to annul a contract of loan and its accessory real estate mortgage is a
personal action. In accordance with Sec. 2, Rule 4 of the Rules of Court, Las Piñas City, where respondent
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Wolcott resides, is the proper venue of the Complaint for Annulment of Deed of Mortgage with Damages.

WHEREFORE, the instant petition is GRANTED. The Order dated January 21, 2005 of the Regional Trial Court,
Branch 255, Las Piñas City is hereby SET ASIDE. The case is REMANDED to the trial court for further
proceedings. No pronouncement as to costs.

SO ORDERED.

Quisumbing, (Chairperson), Carpio, Carpio Morales, and Velasco, Jr., JJ., concur.
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