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CALLEJO, SR., J.:

Before us is a petition for review on certiorari of the Decision[1] of the Court of Appeals (CA) in CA-G.R. CV
No. 50291 which affirmed the Omnibus Order of the Regional Trial Court (RTC) of Makati City, dismissing the
complaint in Civil Case No. 93-2273 on the ground of litis pendentia, as well as the Resolution[2] of the CA
denying the motion for reconsideration thereof.

The petition at bench was triggered by the following antecedents:

On March 3, 1993, the Ssangyong Corporation (Ssangyong for brevity), a corporation established under the laws
of Korea, and Unimarine Shipping Lines, Inc. (Unimarine for brevity), a Philippine registered corporation,
entered into a Charter Contract for the shipment of approximately 4,500 metric tons of steel bars from the port of
Masan, Korea to the port of Shantou, China on board the M/V Pacific Fortune, owned and operated by Unimarine.
Bill of Lading No. MASH-01 covered 3,139 packages of steel bars, while Bill of Lading No. MASH-02 covered
1,755 packages, both issued by Unimarine. It also issued a Fixture Note[3] which Ssangyong conformed to. The
shipment was under the "Free-In and Free-Out Stowed and Trimmed" (FIOST) arrangement.[4]

On March 25, 1993, the vessel left Masan, Korea and arrived at the port of Shantou on March 29, 1993. The port
authorities of Shantou demanded that Unimarine pay sorting charges in the amount of US$8,000.00 and a quick
dispatch bonus before a berthing schedule could be given to the vessel. Unimarine relayed the demand of the port
authorities to Ssangyong, and requested the payment of such charges. Ssangyong refused, claiming that the
amount was Unimarine's responsibility, to which latter replied that Ssangyong, as shipper, was liable under the
Fixture Note of March 3, 1993 covering the shipment, where it was agreed that the shipment was in FIOST
condition, which meant that Unimarine was free from expenses in the loading and unloading of the cargo and in
stowing the same in the vessel. Unimarine reiterated, under the said note, that Ssangyong, as shipper, was obliged
to provide one (1) safe berth and one (1) safe port to the vessel. Unimarine suggested to Ssangyong that it be
allowed to lighten the vessel at the port of Dongsan, China, the nearest port to Shantou, China, but again the
shipper refused because it would incur additional expenses.[5]

Under the circumstances, Unimarine notified Ssangyong that it would charge the latter expenses for detention of
the vessel, and that it would exercise its lien over the cargo as provided for in the Bills of Lading. After having
been anchored outside Shantou for more than 10 days, the captain of the vessel decided to return the vessel to its
home port in Cebu City.[6]

While the vessel was in transit, Paul Rodriguez, the Vice President and General Manager of Unimarine, filed a
petition, on April 5, 1993, with Atty. Alberto V. Mercado, Notary Public for the City and Province of Cebu, for
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the auction sale of the cargo of Ssangyong on board the vessel, conformably with Section 26 of the Bills of
Lading. Its purpose was to recover the charges for the detention of the shipment, plus the amount of US$110,000
for freight of the cargo from Shantou to its home port and attorney's fees.[7] The sale at public auction was set at
10:00 a.m. of April 12, 1993 at the Cebu International Port in Cebu City. He sent a notice of the said sale to
Unimarine and to Ssangyong in Seoul, Korea by registered mail.[8]

On April 12, 1993 the vessel arrived at the Cebu Port from Shantou, China. During the auction sale on April 12,
1993, Rodson Philippines, Inc. (Rodson for brevity) was declared the highest bidder of the cargo for the sum of
US$100,000. The Notary Public executed a Certificate of Sale in favor of Rodson over the cargo.[9]

In the meantime, Ssangyong received its copy of the notice of the auction sale only on April 27, 1993. On May
25, 1993, Ssangyong, through counsel, wrote Unimarine demanding that the latter immediately deliver the cargo
to the designated consignees in Shantou, China or, in the alternative, to the designated port and to pay Ssangyong
the value of the cargo without prejudice to its right to claim damages.[10] Unimarine refused. On June 2, 1993,
Ssangyong caused to be published a notice warning the public that the cargo shipment on the vessel belonged to it
and that anyone attempting to sell the same was unauthorized.[11]

On July 1, 1993, Unimarine filed a complaint against Ssangyong in the RTC of Cebu City for the collection of the
principal amount of US$37,000; P5,000,000.00 by way of moral damages; P200,000.00 by way of exemplary
damages; and P100,000.00 as actual damages exclusive of attorney's fees and expenses of litigation. Unimarine
alleged that Ssangyong was liable for the detention charges on the vessel (US$37,000 at the rate of US$2,700 a
day) and expenses for deviation (US$110,000); since the cargo was sold at public auction for only US$100,000, it
still had an additional deficiency of US$37,000. The case (Cebu Case, for brevity) was docketed as Civil Case No.
CEB-14219.

Apparently still unaware of the said complaint, Ssangyong, as plaintiff, filed on July 8, 1993 a complaint against
Unimarine, Rodson, Paul Rodriguez and Peter Rodriguez, residents of Cebu City, as defendants, for specific
performance and damages, with a prayer for a writ of preliminary attachment over the vessel M/V Pacific Fortune
or M/V Asia Progress in the RTC of Makati City. The case (Makati Case, for brevity) was docketed as Civil Case
No. 93-2279.

On July 12, 1993, Ssangyong amended its complaint in the Makati case to implead as additional party-defendant
Inter-Pacific Lines, Inc. (Inter-Pacific for brevity), a corporation duly registered in Singapore. Ssangyong alleged
therein, inter alia, that Paul Rodriguez, a resident of Cebu City, was the vice-president and a member of the board
of directors of Unimarine and the brother of Peter Rodriguez, President of Rodson and a stockholder and member
of the Board of Directors of Inter-Pacific; in March 1993, plaintiff Ssangyong shipped in Masan, Korea on board
the M/V Pacific Fortune, owned by Unimarine, approximately 4,500 metric tons of steel bars; Unimarine issued
Bills of Lading Nos. MASH-01 and MASH-02 and executed a Fixture Note where it undertook to deliver the
cargo to its respective consignees in Shantou, China; upon arrival thereat, the vessel did not discharge the cargo at
the designated port nor delivered it to the consignees named in the Bills of Lading; the vessel left the port of
Shantou, China and proceeded to Cebu, without informing the plaintiff and/or the consignees of the cargo; the
plaintiff was not informed of the April 12, 1993 sale at public auction and the sale of the cargo to Rodson, a
sister/affiliate company of defendant Unimarine of which defendant Peter Rodriguez, elder brother of defendant
Paul Rodriguez, is president; the price of US$100,000.00 for the cargo worth US$1,500,000.00 was
unconscionably bad; the sale was not reported to Philippine Port and Customs authorities; defendant Unimarine's
refusal to deliver the cargo to its consignees and, in the alternative, to pay the value thereof in the sum of
US$1,500,000.00 and for the consequent damages despite demands.
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Ssangyong further averred that Peter Rodriguez "conveniently stated" that he was no longer connected with
Unimarine but was still the president of Rodson; the defendants conspired and confederated with each other and
changed the name of the vessel from M/V Pacific Fortune to M/V Pacific Harmony to conceal the vessel and its
cargo and render inoperative efforts to recover the same; in fact, the vessel was sighted in Kelang, Malaysia
sometime in June 1993 using the name M/V Pacific Harmony; the vessel M/V Pacific Fortune subsequently
docked at Berth No. II, Pier IX South Harbor, Port of Manila, this time under the name of M/V Asia Progress and
with Inter-Pacific as registered owner; with intention to confuse it, the Philippine Coast Guard and Philippine
Ports Authority deliberately varied the particulars of the vessel; when confronted, the ship captain of M/V Asia
Progress confirmed that the vessel M/V Asia Progress is the M/V Pacific Fortune and M/V Pacific Harmony, and
declared that its owner was Inter-Pacific with offices at Juana Osmeña Avenue in Cebu City; defendants
Unimarine, Paul Rodriguez, Inter-Pacific and the vessel M/V Pacific Harmony, now M/V Asia Progress (ex: M/V
Pacific Fortune), violated laws, rules and regulations of the Philippines as it engaged in overseas shipping without
the appropriate licenses from government authorities and represented itself to the plaintiff and the international
community as duly licensed and authorized by the Philippine government, when, in fact, it used falsified,
fictitious or spurious Special Permits allegedly issued by the MARINA; the vessel's Master, Captain Guzman
Malicay, is not registered as a seaman nor a Master Mariner; Peter Rodriguez and the Rodriguez family are
known to own and/or hold substantial interest in Inter-Pacific and have used the corporate fiction as a shield to
perpetrate fraud; Rodson is an affiliate/sister company of Unimarine; all or substantially all of its shares are
owned by the Rodriguez family, also owners of defendant Unimarine; defendant Peter Rodriguez is the president
and chief executive officer of Rodson; having directly participated in plotting and executing the scheme, using
false pretenses to lure plaintiff to ship its cargo on board M/V Pacific Fortune, illegally diverted the cargo to
Cebu, selling the same under false claims, purchasing the goods at a sham auction and, subsequently, concealed
the vessel and its cargo; dispose of and/or prevent recovery of cargo, defendants Rodson and Peter Rodriguez are
as guilty of fraud as the other defendants.

Ssangyong further declared that Unimarine, Paul Rodriguez and Inter-Pacific as willing conspirators, through
their fraudulent schemes and manipulations, have caused severe damage to the reputation of the Philippines,
especially legitimate and honest Filipino businessmen engaged in the shipping industry and, therefore, must be
made to pay exemplary damages to deter those who are of the same predisposition from committing similar
malevolent acts. It prayed that after due proceedings, judgment be rendered in its favor:

(1) Immediately after the filing of the complaint, a writ of preliminary attachment issue against the vessel M/V
Pacific Fortune, Asia Progress and/or in whatever name it may have subsequently assumed; the properties of
all the defendants to satisfy plaintiff's claim as hereinabove indicated;

(2) Ordering defendants to return the cargo to plaintiff and/or in the alternative, jointly and severally, to pay
plaintiff:
(a) The amount of US$1.5 Million or its equivalent in Philippine currency, plus interest thereof until fully paid;

(b) To pay actual and compensatory damages in such amount as may be proven in the course of the trial, but in
no case less than P500,000.00;

(c) To pay exemplary damages in the amount of P1,000,000.00;

(d) To pay moral damages in the amount of P1,000,000.00.

(3) To pay attorney's fees in an amount to be proven in the course of the trial, but in no case less than
P1,000,000.00.[12]

On July 14, 1993, the Makati court issued an order granting the plea of the plaintiff for a writ of preliminary
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attachment upon the approval of the requisite attachment bond, which Ssangyong filed, and upon its approval on
July 18, 1993, the court issued a writ of preliminary attachment.[13]

On August 5, 1993, Ssangyong was served with the complaint and summons in Civil Case No. 93-14219 (Cebu
Case). It filed its Answer to the complaint in the Cebu RTC wherein it alleged, by way of special and affirmative
defense, that the plaintiff has no cause of action against it and that there is another action pending before the RTC,
Makati, Branch 66, entitled Ssangyong Corporation v. Unimarine Shipping Lines, Inc., Paul Rodriguez, Peter
Rodriguez, Rodson Philippines, Inc. and Inter-Pacific Lines, Inc.[14] involving the same parties and/or
representing same interest, with identity of rights asserted and prayed for, and reliefs founded on the same facts. It
further alleged that the identity of both cases is such that the judgment which may be rendered in the pending
case, regardless of which party is successful, would amount to res judicata in the other case.[15] Ssangyong filed
a motion for hearing of its affirmative defense of litis pendentia.[16]

For their part, defendants Unimarine and Paul Rodriguez filed, on September 23, 1993, a motion in the Makati
RTC for the dismissal of the complaint on the ground of litis pendentia, the other case referred to being Civil Case
No. CEB-14219 pending in the RTC of Cebu City. Inter-Pacific adopted the motion of the defendants.

On January 3, 1994, the Cebu court issued an Order in Civil Case No. 14219 denying Ssangyong's motion for the
dismissal of the complaint. The court ruled that it should be the Makati Case that should be dismissed, not the
other way around. It suggested that defendant Ssangyong's claims against the defendants in Civil Case No.
93-2279 be incorporated in its answer to the complaint in Civil Case No. CEB-14219 as compulsory
counterclaims. Ssangyong moved for the reconsideration of the order, which the court denied in its Order dated
February 15, 1996.[17]

On May 2, 1994, the Makati Court (in Civil Case No. 93-2279) issued an Omnibus Order granting the motion of
Unimarine, Paul Rodriguez and Inter-Pacific for the dismissal of Ssangyong's complaint on the ground of litis
pendentia. Ssangyong filed a motion for reconsideration, which the court denied; it appealed the orders to the CA,
docketed as CA-G.R. CV No. 50291.

Ssangyong then filed a petition for certiorari in the CA for the nullification of the order of the Cebu court in Civil
Case No. CEB-14219, docketed as CA-G.R. SP No. 42137. On August 13, 1994, the CA rendered judgment in
CA-G.R. SP No. 42137 dismissing the petition on the ground that it was filed out of time.[18] The motion for a
reconsideration of the decision was, likewise, denied. Ssangyong then filed a petition for review on certiorari in
this Court, docketed as G.R. No. 141611. On April 22, 2000, the Court resolved to deny the petition on the ground
that the petitioner failed to show that the CA committed a reversible error in the assailed Resolution.

On September 10, 2003, the CA rendered judgment in CA-G.R. CV No. 50291, affirming the appealed orders of
the Makati Court and dismissing the appeal of Ssangyong. The appellate court likewise denied the motion for
reconsideration filed by Ssangyong.[19]

Ssangyong, now the petitioner, filed the instant petition for review on certiorari, praying that the decision and
resolution of the CA in CA-G.R. CV No. 50291 be nullified on the following grounds:

I.

THE HONORABLE COURT OF APPEALS ERRED IN RULING THAT THE COURT A QUO WAS
CORRECT IN DISMISSING CIVIL CASE NO. 93-2279 ON THE GROUND OF A PENDING
LITIGATION, THAT IS, CIVIL CASE NO. CEB-14219 IN THE CEBU CITY REGIONAL TRIAL COURT.

II.
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SHOULD THERE BE A FINDING THAT THE REQUISITES OF LITIS PENDENTIA ARE PRESENT,
THE HONORABLE COURT OF APPEALS SHOULD HAVE DISMISSED CIVIL CASE NO. CEB-14219
AND NOT CIVIL CASE NO. 93-2279.[20]

The petitioner avers that the Makati RTC erred in dismissing its complaint on the ground of litis pendentia. It
insists that there was a diversity of causes of action between Civil Case No. 93-2279 (Makati Case) and Civil
Case No. CEB-14219 (Cebu Case). The parties in the Makati Case are Ssangyong, as plaintiff, and Unimarine,
Rodson, Paul and Peter Rodriguez, as defendants; the plaintiff in Civil Case No. CEB-14219 (Cebu Case) was
Unimarine, with Ssangyong as the sole defendant. The petitioner asserts that the lone cause of action of
Unimarine in Civil Case No. CEB-14219 (Cebu Case) was for the recovery of deficiency of the proceeds of the
auction sale to satisfy its marine lien over the cargo of Ssangyong. On the other hand, the petitioner's causes of
action, as plaintiff in Civil Case No. 93-2279 were (a) nullification of the auction sale of the cargo on April 12,
1993 by Notary Public Atty. Alberto Mercado; (b) alternative causes of action for the return of the cargo to the
consignees of the petitioner or the payment of the value thereof in the amount of US$1,500,000.00; and (c) for
actual, moral and exemplary damages on account of the fraudulent acts of the respondents.

The petitioner asserts that any decision of the Cebu RTC in Civil Case No. CEB-14219, regardless of which party
would be successful, would not amount to res judicata in Civil Case No. 93-2279 in the Makati RTC. It posits
that, even if all the requisites of litis pendentia exist, the Cebu Case should be dismissed instead of the Makati
Case, taking into consideration the following factors:

(1)

the date of filing, with preference generally given to the first action filed to be retained;

(2)

whether the action sought to be dismissed was filed merely to preempt the later action or to anticipate its filing
and lay the basis for its dismissal; and

(3)

whether the action is the appropriate vehicle for litigating the issues between the parties.[21]

The respondents alleged in their Comment on the petition that the issue of whether the Cebu Case should be
maintained and allowed to proceed in due course or dismissed on the ground of litis pendentia had already been
resolved by this Court when it denied due course to the petition of the petitioner in G.R. No. 141611; entry of
judgment was already made of record therein. The respondents assert that the decision of the CA is in accord with
the rulings of this Court. The petitioner came to Court in bad faith because in its answer to the complaint in the
Cebu Case, it even invoked litis pendentia as a special and affirmative defense.

The petition has no merit.

The respondents contend that the petitioner is estopped from claiming that there is identity of causes of action and
judgment rendered in the two cases is correct. In its Answer to the complaint in Civil Case No. CEB-14219, the
petitioner (as defendant therein) specifically admitted that the complaint of Unimarine was barred by the
pendency of Civil Case No. 93-2279. The said allegation reads:

37. There is another action pending before the Regional Trial Court, Makati, Branch 66, entitled "Ssangyong
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Corporation vs. Unimarine Shipping Lines, Inc., Paul Rodriguez, Peter Rodriguez, Rodson Philippines, Inc.
and Inter Pacific Lines, Inc., Civil Case No. 93-2279" involving the same parties and/or representing same
interest, with identity of rights asserted and prayed for and reliefs being founded on the same facts, and that the
identity of both cases is such that judgment that may be rendered in the pending case, regardless of which party
is successful would amount to res judicata in the other case, ...[22]

Indeed, the petitioner even prayed for the dismissal of the respondent's complaint in Civil Case No. CEB-14219
on the following grounds: (a) Unimarine had no causes of action against it; and (b) litis pendentia. As correctly
ruled by the Cebu RTC in its Order dated February 15, 1996:

From a perusal of defendant's motion for reconsideration, this Court finds no reason to disturb its January 3,
1994 order. It stands firm on its denial as what is again intimated by the defendants has already been
exhaustively explained in the same Order. Defendant has repeatedly admitted in their pleadings the existence
of a situation bordering on lis pendens and to contend otherwise, as what the defendant's are pushing in its
motion, renders them in estoppel.

This Court has taken into consideration defendant's assertions in its answer showing inconsistent positions and
lack of proper orientation to convince itself, in view of all the pleadings, that the evidence militate in their
favor. A party's admission in his answer is conclusive upon him. He cannot take a position contradictory to or
inconsistent with that answer. And the fact which are admitted in his answer are to be taken as true for the
purpose of the action. (McDaniel v. Apacible, 44 Phil. 248)[23]

The admission by the petitioner is binding and conclusive on it; hence, the petitioner is estopped from thereafter
asserting (in Civil Case No. 93-2279) that its action, after all, was not barred by litis pendentia. A party cannot
subsequently take a position contrary to or inconsistent with his pleading.[24]

The CA correctly ruled that the complaint of the petitioner in Civil Case No. 93-2279 before the Makati RTC was
barred by the complaint of herein respondent Unimarine in Cebu Civil Case No. CEB-14219. The requisites for
the existence of litis pendentia as a ground for the dismissal of an action are as follows: 1) identity of parties, or at
least such parties represent the same interests in both actions; 2) identity of rights asserted and relief prayed for,
the relief being founded on the same facts; and 3) the identity with respect to the two preceding particulars in the
two cases is such that any judgment that may be rendered in the pending case, regardless of which party is
successful, would amount to res judicata in the other case.[25]

In this case, Civil Case No. 93-2279 and Civil Case No. CEB-14219 involve the same principal litigants:
Ssangyong and Unimarine. The inclusion by the petitioner of Rodson, Peter and Paul Rodriguez and Inter-Pacific
as defendants in its complaint in the Makati case is of no moment. The identity of parties does not mean total
identity of parties in both cases. The inclusion of new parties in the second action does not remove the case from
the operation of the rule of litis pendentia. What is primordial is that the primary litigants in the first case are also
parties in the second action. A different rule would render illusory the principle of litis pendentia. The facility of
its circumvention is not difficult to imagine given the resourcefulness of lawyers.[26]

The fact that the petitioner was the defendant in the Cebu case but was the plaintiff in the Makati case does not
negate the presence of the identity-of-parties requirement for the purpose of applying the doctrine of litis
pendentia. The rights being asserted and the relief prayed for are anchored on the same set of facts. The claim of
the petitioner for damages against the respondents (the defendants in the Makati case) was predicated on the
petitioner's charge that the respondents conspired to deposit the cargo with it, by having the cargo sold at public
auction without adequate notice to it and for an unreasonably low price to respondent Rodson. In fine, the cause
of action of the petitioner in the Cebu case arose out of the same facts set forth in the complaint of the respondents
in the Cebu case.
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The resolution of the issues raised in the case filed in the RTC of Cebu City, most particularly the basic question
of the validity of the auction sale, regardless of which party is successful, would constitute res judicata to the case
filed in the RTC of Makati City. This is because the judgment in the Cebu court would determine which party was
at fault for the non-delivery of the subject cargoes. [27]

The Court agrees with the respondents' contention that the issue of whether the Makati case should proceed in due
course and that the other case should be dismissed has already been laid to rest by this Court in its resolution
dismissing the petition in G.R. No. 141611. It bears stressing that the petitioner assailed the January 3, 1994 and
February 15, 1996 Orders of the Cebu RTC in Civil Case No. CEB-14219 via a petition for certiorari in CA-G.R.
SP No. 42137. The CA dismissed the petition on the ground that it was filed long after the prescribed period
therefor. The petition for review on certiorari filed by the petitioner in this Court (G.R. No. 141611), was denied
due course. The Resolution of the Court had long become final and executory. The petition, in this case is, in
effect, and for all intents and purposes, a re-litigation of the issue raised in CA-G.R. SP No. 42137: whether Civil
Case No. CEB-14219 should be dismissed and Civil Case No. 93-2279 should proceed to trial.

For the Court to grant the petition and nullify the assailed Orders of the Cebu RTC, the Court will thereby be
setting aside its Resolution in G.R. No. 141611 which had become final and executory on September 26, 2000.

IN LIGHT OF ALL THE FOREGOING, the petition is DENIED for lack of merit. The assailed Decision and
Resolution of the Court of Appeals in CA-G.R. CV No. 50291 are AFFIRMED. Costs against the petitioner.

SO ORDERED.

Puno, (Chairman), Austria-Martinez, and Tinga, JJ., concur.
Chico-Nazario, J., on leave.

[1]Penned by Associate Justice Sergio L. Pestaño (deceased), with Associate Justices Perlita J. Tria Tirona
(retired) and Jose C. Mendoza, concurring.

[2] Penned by Associate Justice Sergio L. Pestaño, with Associate Justices Perlita J. Tria Tirona and Jose C.
Mendoza, concurring.

[3] Rollo, p. 107.

[4]Makati Records, pp. 19-20.

[5] Rollo, pp. 219-220.

[6]Id. at 221.

[7] Id. at 119-120.

[8] Rollo, p. 232.

[9] Id. at 234-235.

[10] Id. at 133-135.

[11] Id. at 237.

[12] Rollo, pp. 333-334.

[13] Records, pp. 236-237.
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[18] Rollo, pp. 385-392.

[19] Rollo, p. 392.

[20] Id. at 49.

[21] Rollo, pp. 56-57.

[22] Rollo, pp. 249-250.

[23] Rollo, pp. 262-263.

[24] Philippine Ports Authority v. City of Iloilo, G.R. No. 109791, 14 July 2003, 406 SCRA 88.

[25] Yu v. Court of Appeals, G.R. No. 166818, 27 May 1994, 232 SCRA 594; Bank of America, etc. & SF v.
Court of Appeals, G.R. No. 120135, 31 March 2003, 400 SCRA 156; R & M General Merchandize, Inc. v. Court
of Appeals, supra..
[26] Investors Finance Corporation v. Ebarle, G.R. No. 70640, 29 June, 1988, 163 SCRA 61.

[27] Rollo, pp. 75-78.
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