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AUSTRIA-MARTINEZ, J.:

Before the Court is a Petition for Review on Certiorari under Rule 45 of the Revised Rules of Court assailing the
Resolution[1] dated November 18, 2002 of the Court of Appeals (CA) in CA-G.R. SP No. 73791 which dismissed
the Petition for Certiorari of Composite Enterprises, Inc. (petitioner) and the CA Resolution dated September 4,
2003 which denied petitioner's Motion for Reconsideration.[2]

The facts;

Petitioner is engaged in the distribution and/or supply of confectioneries to various retail establishments within
the Philippines. Emilio Caparoso and Joeve P. Quindipan (respondents) were employed as its deliverymen until
they were terminated on October 8, 1999.

Respondents filed a complaint for illegal dismissal against petitioner with the National Labor Relations
Commission (NLRC). Petitioner denied that respondents were illegally dismissed, aleging that they were
employed on a month-to-month basis and that they were terminated as a result of the expiration of their contracts
of employment.

On June 15, 2000, Labor Arbiter Napoleon M. Menese (Labor Arbiter) rendered a Decision[3] in favor of the
respondents, the dispositive portion of which reads:

WHEREFORE, premises considered, judgment is hereby rendered declaring complainants to have been
illegally dismissed from employment and consequently, respondent COMPOSITE ENTERPRISES
CORPORATION is hereby ordered to immediately reinstate complainants to their respective former position
without loss of seniority rights and other privileges, with full backwages from the date of dismissal up to the
actual date of reinstatement which, as of this date, amounts to P93,155.36, as above computed.

SO ORDERED.[4]

On July 6, 2000, petitioner filed its Appeal with the NLRC. It aso filed a Manifestation with Motion manifesting
that it cannot reinstate respondents to their former positions since their previous positions were no longer
available. Accordingly, petitioner moved that it be allowed to pay respondents separation pay in lieu of
reinstatement.[5]

On November 8, 2000, while petitioner's appeal was pending, respondents filed with the Labor Arbiter a Motion
to Pay Complainants their Salary with Prayer for Issuance of A Writ of Execution.[6]

On December 19, 2000, petitioner filed with the NLRC a Motion to Resolve its motion to be allowed to pay
separation pay in lieu of reinstatement.[7]
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On January 26, 2001, the Labor Arbiter issued a Writ of Execution directing the Sheriff to effect respondent's
reinstatement. Consistent with its stand that physical reinstatement was no longer possible, petitioner reinstated
respondents into its payroll, conditioned on the NLRC's ruling on its motion to be allowed to pay separation pay
in lieu of reinstatement.

On February 21, 2001, respondents filed an Ex-Parte Motion for Recomputation of Backwages with the Labor
Arbiter.

Meanwhile, in a Decision dated May 9, 2001, the NLRC set aside the Decision of the Labor Arbiter, holding that
therewas no illegal dismissal since respondents’ contracts of employment were for afixed period.[8]

On May 15, 2001, petitioner filed an Ex-Parte Manifestation with the Labor Arbiter, manifesting that there was no
basis to sustain respondents’ claim for reinstatement in view of the NLRC's Decision dated May 9, 2001 finding
no illegal dismissal.

In an Order dated June 14, 2001, the Labor Arbiter directed petitioner to pay respondents accrued salaries
amounting to P143,355.52, covering the period from June 26, 2000, the date petitioner received the Labor
Arbiter's Decision, to May 9, 2001, the date of said decision'sreversal by the NLRC.[9]

On July 23, 2001, petitioner filed an Appeal/Petition for Review For Issuance of Temporary Restraining Order
and Preliminary Injunction before the NLRC, insisting on the payment of separation pay to respondentsin lieu of
reinstatement.

In an Order dated June 28, 2002, the NLRC affirmed the Labor Arbiter's Order dated June 14, 2001, holding that
the reversal on appeal of the Labor Arbiter's Decision dated June 15, 2000 did not affect respondents' entitlement
to accrued salaries pending appeal, pursuant to Article 223 of the Labor Code; that only respondent's entitlement
to backwages was forfeited; and that there was no merit to petitioner's insistence on paying separation pay to
respondents, since that there was no strong basis for petitioner's contention that reinstatement was physically
impossible due to petitioner's implementation of a retrenchment program.[10]

Petitioner filed a Motion for Reconsideration[11] but it was denied by the NLRC in a Resolution dated September
26, 2002.[12] Petitioner received said Resolution on October 7, 2002.[ 13]

Four days later, or on October 11, 2002, petitioner filed a Petition for Certiorari with the CA, docketed as
CA-G.R. SP No. 73269.

In a Resolution[14] dated October 24, 2002, the CA's Specia Sixteenth Division[15] dismissed the petition for
petitioner's failure to present proof that its General Manager was duly authorized to sign the petition's Verification
and Certification of Non-Forum Shopping, in violation of Section 5, Rule 7 of the Revised Rules of Court.[16]

Within the 60-day reglementary period from date of receipt of the NLRC Resolution denying the motion for
reconsideration, petitioner, instead of filing a motion for reconsideration with the CA's Special Sixteenth Division,
filed on November 12, 2002, a second Petition for Certiorari, docketed as CA-G.R. SP No. 73791.[17]

In a Resolution dated November 18, 2002, the CA's Twelfth Division dismissed the petition for petitioner's failure
to attach the required affidavit of service, pursuant to the last paragraph of Section 3, Rule 46 of the Revised
Rules of Court.[18]

On November 26, 2002, petitioner filed a Motion for Reconsideration, attaching the affidavit of service which
was omitted in the petition.[19]

In a Resolution[20] dated September 4, 2003, the CA denied petitioner's Motion for Reconsideration, holding that
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resort to the second petition for certiorari was no longer available due to res judicata, since the dismissal order
dated October 24, 2002 in the first petition for certiorari had already become final and executory; that minute
resolutions of the court denying due course to petitions, or dismissing cases summarily for failure to comply with
the forma or substantial requirements laid down therefor by law, were actually dispositions on the merits
constituting res judicata, citing Bernarte v. Court of Appeals.[21]

Hence, the present petition.

Petitioner contends that the dismissal of the first petition was not a judgment on the merits as to constitute res
judicata; that Bernarte v. Court of Appeals finds no application to the instant case; and that the dismissal of the
first petition was not a dismissal with prejudice as provided by Section 5, Rule 7 of the Revised Rules of Court.

Respondents, on the other hand, contend that petitioner's procedural lapses in filing the first and second special
civil actions for certiorari are irreversible and there is nothing on record to show that the petitioner at least
attempted or subsequently made a substantial compliance with the formal or substantial requirements laid down
by law; and that petitioner's gross and utter disregard of the rules cannot justly be rationalized by harking on the
policy of liberal construction.

The petition isimpressed with merit.

Contrary to the CA's ruling, failure to comply with the non-forum shopping requirements in Section 5, Rule 7 of
the Revised Rules of Court, does not automatically warrant the dismissal of the case with prejudice. The second
paragraph of Section 5, Rule 7, is pertinent:

Section 5. Certification against forum shopping. - X x X

Failure to comply with the foregoing requirements shall not be curable by mere amendment of the complaint or
other initiatory pleading but shall be cause for the dismissal of the case without prejudice, unless otherwise
provided, upon motion and after hearing. The submission of afalse certification or non-compliance with any of
the undertakings therein shall constitute indirect contempt of court, without prejudice to the corresponding
administrative and criminal actions. If the acts of the party or his counsel clearly constitute willful and
deliberate forum shopping, the same shall be ground for summary dismissal with prejudice and shall constitute
direct contempt, as well as a cause for administrative sanctions. (Emphasis supplied)

The Rule clearly states that the dismissal is without prejudice unless otherwise stated by the court;[22] and the
dismissal may be deemed with prejudice only upon proper motion and hearing. Since the dismissal was without
prejudice, it did not bar petitioner from refiling the petition for so long as it was made within the 60-day
reglementary period for filing the petition for certiorari.

Furthermore, Bernarte v. Court of Appeals finds no application to the instant case. Bernarte is cast under an
entirely different factual milieu. There, the Court denied the first petition for non-compliance with Section 4 of
Circular No. 1-88, which requires a verified statement of material dates; and the second petition was filed one
year after the dismissal of the first petition. Unlike in Bernarte, the second petition in the present case was refiled
immediately after the first petition was dismissed and within the 60-day reglementary period.

With respect to the non-attachment of the affidavit of service in the second petition, it was not fatal to the petition.
The registry receipts attached to the petition clearly show that respondents were served copies of the petition and
its annexes.[23] Thus, the demands of substantial justice were satisfied by the actual receipt of the petition.[24]

Verily, litigation is not a game of technicalities. While the swift unclogging of court dockets is a laudable
objective, granting substantial justice is an even more urgent ideal .[25] Indeed, on numerous occasions, this Court
has relaxed the rigid application of the rules to afford the parties the opportunity to fully ventilate their cases on
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the merits. Thisisin line with the time-honored principle that cases should be decided only after giving all parties
the chance to argue their causes and defenses. Technicality and procedural imperfection should thus not serve as
basis of decisions.[26] Technicalities should never be used to defeat the substantive rights of the other party.[27]
Every party-litigant must be afforded the amplest opportunity for the proper and just determination of his cause,
free from the constraints of technicalities.[28] In that way, the ends of justice would be better served.[29] For,
indeed, the general objective of procedure is to facilitate the application of justice to the rival claims of
contending parties, bearing always in mind that procedure is not to hinder but to promote the administration of
justice.[30]

Ordinarily, the case should be remanded to the CA for proper disposition of the petition for certiorari on the
merits;[31] but that would further delay the case. Considering that the lone issue raised can be readily resolved in
this instance, the Court deems it more practical and in the greater interest of justice not to remand the case to the
CA but, instead, to resolve this case once and for all.[32]

Petitioner anchored its Petition for Certiorari before the CA on the ground that the NLRC gravely abused its
discretion in affirming the Order dated June 14, 2001 of the Labor Arbiter which directed petitioner to pay
respondents accrued salaries. Petitioner insists that the NLRC should have ordered the payment of separation pay
since respondents reinstatement to their former positions was physicaly impossible due to petitioner's
implementation of a retrenchment program.

The Court is not persuaded.

Article 223 (3rd paragraph) of the Labor Code,[33] as amended by Section 12 of Republic Act (R.A.) No.
6715,[34] and Section 2 of the NLRC Interim Rules on Appeas under R.A. No. 6715, Amending the Labor
Code,[35] provide that an order of reinstatement by the Labor Arbiter is immediately executory even pending
appeal. The Court explained the rationale of the law in Aris (Phil.) Inc. v. National Labor Relations
Commission:[36]

In authorizing execution pending appeal of the reinstatement aspect of a decision of the Labor Arbiter
reinstating a dismissed or separated employee, the law itself has laid down a compassionate policy which, once
more, vivifies and enhances the provisions of the 1987 Constitution on labor and the working man.

XX XX

These duties and responsibilities of the State are imposed not so much to express sympathy for the
workingman as to forcefully and meaningfully underscore labor as a primary social and economic force, which
the Constitution also expressly affirms with equal intensity. Labor is an indispensable partner for the nation's
progress and stability.

XXXX

X X X In short, with respect to decisions reinstating employees, the law itself has determined a sufficiently
overwhelming reason for its execution pending appeal .

XX XX

X X X Then, by and pursuant to the same power (police power), the State may authorize an immediate
implementation, pending appeal, of a decision reinstating a dismissed or separated employee since that saving
act is designed to stop, although temporarily since the appeal may be decided in favor of the appellant, a
continuing threat or danger to the survival or even the life of the dismissed or separated employee and his
family.[37]

Reinstatement is the restoration to a state or condition from which one has been removed or separated.[38] The
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intent of the law in making a reinstatement order immediately executory is much like a return-to-work order, i.e.,
to restore the status quo in the workplace in the meantime that the issues raised and the proofs presented by the
contending parties have not yet been finaly resolved.[39] It is alegal provision which is fair to both labor and
management because while execution of the order cannot be stayed by the posting of a bond by the employer, the
workers also cannot demand their physical reinstatement if the employer opts to reinstate them only in the

payroll.[40]

Payment of separation pay as a substitute for reinstatement is allowed only under exceptional circumstances, viz:
(1) when reasons exist which are not attributable to the fault or are beyond the control of the employer, such as
when the employer -- who is in severe financial strait, has suffered serious business losses, and has ceased
operations -- implements retrenchment, or abolishes the position due to the installation of labor-saving devices;
(2) when the illegally dismissed employee has contracted a disease and his reinstatement will endanger the safety
of his co-employees; or, (3) where a strained relationship exists between the employer and the dismissed
employee.[41]

As regards retrenchment, it is a management prerogative consistently recognized and affirmed by this Court. It is,
however, subject to faithful compliance with the substantive and procedural requirements laid down by law and
jurisprudence.[42] For retrenchment to be considered valid, the following substantial requirements must be met:
(a) the losses expected should be substantial and not merely de minimis in extent; (b) the substantial losses
apprehended must be reasonably imminent such as can be perceived objectively and in good faith by the
employer; (c) the retrenchment must be reasonably necessary and likely to effectively prevent the expected |osses;
and (d) the alleged losses, if already incurred, and the expected imminent losses sought to be forestalled, must be
proved by sufficient and convincing evidence.[43]

In the discharge of these requirements, it is the employer who has the onus, this being in the nature of an
affirmative defense.[44] In other words, it is not enough for a company to merely declare that it has implemented
a retrenchment program. It must produce adequate proof that such is the actua situation to justify the
retrenchment of employees. Normally, the condition of business losses is shown by audited financial documents
like yearly balance sheets, profit and loss statements and annual income tax returns. The financial statements must
be prepared and signed by independent auditors, failing which these can be assailed as self-serving
documents.[45]

In this case, petitioner sought to justify the payment of separation pay instead of reinstatement on the basis of its
implementation of a retrenchment program for "serious and persistent financial difficulties."[46] However,
petitioner only submitted as evidence the natice of its intention to implement a retrenchment program, which it
sent to the Department of Labor and Employment on July 25, 2000.[47] It did not submit its financial statements
duly audited by an independent external auditor. Its failure to do so seriously casts doubt on its claim of losses and
insistence on the payment of separation pay.

The Court finds that the NLRC did not commit any grave abuse of discretion in issuing the Order dated June 28,
2002, affirming the Order of the Labor Arbiter dated June 14, 2001.

WHEREFORE, the petition is GRANTED insofar as the Resolutions of the Court of Appeals dated November 18,
2002 and September 4, 2003 are concerned, which are hereby REVERSED and SET ASIDE. However, in the
absence of grave abuse of discretion, the Order dated June 28, 2002 of the National Labor Relations Commission
affirming the Labor Arbiter's Order dated June 14, 2001 is REINSTATED.

No costs.
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SO ORDERED.

Y nares-Santiago, (Chairperson), Chico-Nazario, and Nachura, JJ., concur.
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