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JOHNSON, J.:

This is an original action presented in the Supreme Court for the writ of mandamus. The facts upon which it is
based may be stated as follows:

That an election was held in the municipality of Macabebe, Province of Pampanga, on the 3d day of June, 1919,
for the purpose of electing a municipal president and other municipal officers; that on the 7th day of June, the
municipal council of said municipality, acting as a board of canvassers, after a canvass of the votes cast at said
election, proclaimed that Proceso Bustos had been duly elected as president; that on or about the 16th day of June,
1919, the petitioner herein presented a protest in the Court of First Instance against said election; that on the 16th
day of July, 1919, said protest was called for trial; that before the beginning of the trial the protestee, Proceso
Bustos, presented a motion in writing, praying for the dismissal of said protest upon the ground that the facts
contained in said motion of protest were not sufficient to constitute a cause of action; that upon a consideration of
said motion and after hearing the arguments of the respective parties, the respondent judge in the present action
granted said motion and dismissed said motion of protest. Whereupon, on the 18th day of August, the petitioner
presented the present petition in this court.

To the petition presented in this court the respondents demurred upon the ground that the facts stated in the
petition were not sufficient to justify this court in granting the writ of mandamus prayed for.

Upon a consideration of the question presented, we have arrived at the following conclusions:

- That the said motion to dismiss the protest upon the ground that the facts stated therein were not sufficient to
constitute a cause of action, was in the nature of a demurrer ; that a decision upon a demurrer is a decision
upon the merits of the case as then presented, and is final unless and until the petition demurred to is amended.
The petitioner or protestant did not then, nor does he now, seek an opportunity to amend his motion of protest.

- That under the law (sec. 479, Act No. 2711) the judgment of the Court of First Instance in a municipal
election contest is final and not appealable, when such judgment is rendered upon the merits.

- That a final and nonappealable judgment of the Court of First Instance in municipal election protest cases
cannot be reviewed by means of the writ of mandamus, unless and until it is shown that there has been some
abuse of power and discretion conferred upon the lower court. The petitioner had another remedy. He might
have amended his complaint. The lower court having decided that the facts were not sufficient to constitute a
cause of action, the petitioner herein cannot obtain a review under the facts stated in his petition. This court has
no authority to substitute its judgment for the judgment of the lower court, however much it might, upon a
consideration of the original motion of protest, differ from the conclusions of the lower court.

For the foregoing reasons, the petition for the writ of mandamus is hereby denied, with costs to the petitioner. So
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ordered.

Arellano, C.J., Torres, Araullo, Street, Malcolm, and Avanceña, JJ., concur.

Writ denied.
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