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TINGA, J.:

This is a petition for review of the Resolutiong[1] of the Court of Appeals (CA) in CA-G.R. SP No. 69221,[2]
dismissing petitioners' petition for annulment of judgment.

On 8 November 2000, respondent Francisco Provido (respondent) filed a petition, docketed as SP Proc. No.
00-135, for the probate of the Last Will and Testament[3] of the late Soledad Provido Elevencionado
("decedent"), who died on 26 October 2000 in Janiuay, Iloilo.[4] Respondent alleged that he was the heir of the
decedent and the executor of her will. On 30 May 2001, the Regional Trial Court (RTC), Branch 68, in P.D.
Monfort North, Dumangas, lloilo, rendered its Decision,[5] alowing the probate of the will of the decedent and
directing the issuance of letters testamentary to respondent.[6]

More than four (4) months later, or on 4 October 2001, herein petitioners filed a motion for the reopening of the
prabate proceedings.[7] Likewise, they filed an opposition to the allowance of the will of the decedent, as well as
the issuance of letters testamentary to respondent,[8] claiming that they are the intestate heirs of the decedent.
Petitioners claimed that the RTC did not acquire jurisdiction over the petition due to non-payment of the correct
docket fees, defective publication, and lack of notice to the other heirs. Moreover, they alleged that the will could
not have been probated because: (1) the signature of the decedent was forged; (2) the will was not executed in
accordance with law, that is, the witnesses failed to sign below the attestation clause; (3) the decedent lacked
testamentary capacity to execute and publish a will; (4) the will was executed by force and under duress and
improper pressure; (5) the decedent had no intention to make awill at the time of affixing of her signature; and (6)
she did not know the properties to be disposed of, having included in the will properties which no longer belonged
to her. Petitioners prayed that the letters testamentary issued to respondent be withdrawn and the estate of the
decedent disposed of under intestate succession.[9]

On 11 January 2002, the RTC issued an Order[10] denying petitioners motion for being unmeritorious. Resolving
the issue of jurisdiction, the RTC held that petitioners were deemed notified of the hearing by publication and that
the deficiency in the payment of docket fees is not a ground for the outright dismissal of the petition. It merely
required respondent to pay the deficiency.[11] Moreover, the RTC's Decision was aready fina and executory
even before petitioners' filing of the motion to reopen.[12]

Petitioners thereafter filed a petition[13] with an application for preliminary injunction with the CA, seeking the
annulment of the RTC's Decision dated 30 May 2001 and Order dated 11 January 2002. They claimed that after
the death of the decedent, petitioners, together with respondent, held several conferences to discuss the matter of
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dividing the estate of the decedent, with respondent agreeing to a one-sixth (1/6) portion as his share. Petitioners
alegedly drafted a compromise agreement to implement the division of the estate. Despite receipt of the
agreement, respondent refused to sign and return the same. Petitioners opined that respondent feigned interest in
participating in the compromise agreement so that they would not suspect his intention to secure the probate of the
will.[14] They claimed that they learnt of the probate proceedings only in July of 2001, as a result of which they
filed their motion to reopen the proceedings and admit their opposition to the probate of the will only on 4
October 2001. They argued that the RTC Decision should be annulled and set aside on the ground of extrinsic
fraud and lack of jurisdiction on the part of the RTC.[15]

In its Resolution[16] promulgated on 28 February 2002, the CA dismissed the petition. It found that there was no
showing that petitioners failed to avail of or resort to the ordinary remedies of new trial, appeal, petition for relief
from judgment, or other appropriate remedies through no fault of their own.[17] Moreover, the CA declared as
basel ess petitioners claim that the proceedings in the RTC was attended by extrinsic fraud. Neither was there any
showing that they availed of this ground in a motion for new tria or petition for relief from judgment in the RTC,
the CA added.[18] Petitioners sought reconsideration of the Resolution, but the same was denied by the CA for
lack of merit.[19]

Petitioners now come to this Court, asserting that the CA committed grave abuse of discretion amounting to lack
of jurisdiction when it dismissed their petition for the aleged failure to show that they have not availed of or
resorted to the remedies of new trial, appeal, petition for relief from judgment or other remedies through no fault
of their own, and held that petitioners were not denied their day in court during the proceedings before the
RTC.[20] In addition, they assert that this Court has yet to decide a case involving Rule 47 of the Rules of Court
and, therefore, the instant petition should be given due course for the guidance of the bench and bar.[21]

For his part, respondent claims that petitioners were in a position to avail of the remedies provided in Rules 37
and 38, as they in fact did when they filed a motion for new trial.[22] Moreover, they could have resorted to a
petition for relief from judgment since they learned of the RTC's judgment only three and a half months after its
promulgation.[23] Respondent likewise maintains that no extrinsic fraud exists to warrant the annulment of the
RTC's Decision, since there was no showing that they were denied their day in court. Petitioners were not made
parties to the probate proceedings because the decedent did not institute them as her heirs.[24] Besides, assuming
arguendo that petitioners are heirs of the decedent, lack of notice to them is not afatal defect since personal notice
upon the heirs is a matter of procedural convenience and not a jurisdictional requisite.[25] Finally, respondent
charges petitioners of forum-shopping, since the latter have a pending suit involving the same issues as those in
SP No. 00-135, that is SP No. 1181[26] filed before Branch 23, RTC of General Santos City and subsequently
pending on appeal before the CA in CA-G.R. N0.74924.[27]

It appears that one of the petitioners herein, Dolores M. Flores ("Flores"), who is a niece of the decedent, filed a
petition for letters of administration with the RTC of General Santos City, claiming that the decedent died
intestate without any issue, survived by five groups of collateral heirs. Flores, armed with a Special Power of
Attorney from most of the other petitioners, prayed for her appointment as administratrix of the estate of the
decedent. The RTC dismissed the petition on the ground of lack of jurisdiction, stating that the probate court in
Janiuay, lloilo has jurisdiction since the venue for a petition for the settlement of the estate of a decedent is the
place where the decedent died. This is also in accordance with the rule that the first court acquiring jurisdiction
shall continue hearing the case to the exclusion of other courts, the RTC added.[28] On 9 January 2002, Flores
filed aNotice of Appeal [29] and on 28 January 2002, the case was ordered forwarded to the CA.[30]

Petitioners maintain that they were not made parties to the case in which the decision sought to be annulled was
rendered and, thus, they could not have availed of the ordinary remedies of new trial, appeal, petition for relief
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from judgment and other appropriate remedies, contrary to the ruling of the CA. They aver that respondent's offer
of a false compromise and his failure to notify them of the probate of the will constitute extrinsic fraud that
necessitates the annulment of the RTC's judgment.[31]

The petition is devoid of merit.

Section 37 of the Rules of Court alows an aggrieved party to file a motion for new trial on the ground of fraud,
accident, mistake, or excusable negligence. The same Rule permits the filing of a motion for reconsideration on
the grounds of excessive award of damages, insufficiency of evidence to justify the decision or final order, or that
the decision or final order is contrary to law.[32] Both motions should be filed within the period for taking an
appedl, or fifteen (15) days from notice of the judgment or final order.

Meanwhile, a petition for relief from judgment under Section 3 of Rule 38 is resorted to when a judgment or final
order is entered, or any other proceeding is thereafter taken, against a party in any court through fraud, accident,
mistake, or excusable negligence. Said party may file a petition in the same court and in the same case to set aside
the judgment, order or proceeding. It must be filed within sixty (60) days after the petitioner learns of the
judgment and within six (6) months after entry thereof.[33]

A motion for new trial or reconsideration and a petition for relief from judgment are remedies available only to
parties in the proceedings where the assailed judgment is rendered.[34] In fact, it has been held that a person who
was never a party to the case, or even summoned to appear therein, cannot avail of a petition for relief from
judgment.[35]

However, petitioners in this case are mistaken in asserting that they are not or have not become parties to the
probate proceedings.

Under the Rules of Court, any executor, devisee, or legatee named in awill, or any other person interested in the
estate may, at any time after the death of the testator, petition the court having jurisdiction to have the will
allowed.[36] Notice of the time and place for proving the will must be published for three (3) consecutive weeks,
in a newspaper of general circulation in the province,[37] as well as furnished to the designated or other known
heirs, legatees, and devisees of the testator.[38] Thus, it has been held that a proceeding for the probate of awill is
one in rem, such that with the corresponding publication of the petition the court's jurisdiction extends to al
persons interested in said will or in the settlement of the estate of the decedent.[39]

Publication is notice to the whole world that the proceeding has for its object to bar indefinitely all who might be
minded to make an objection of any sort against the right sought to be established. It is the publication of such
notice that brings in the whole world as a party in the case and vests the court with jurisdiction to hear and decide
it.[40] Thus, even though petitioners were not mentioned in the petition for probate, they eventualy became
parties thereto as a consequence of the publication of the notice of hearing.

As parties to the probate proceedings, petitioners could have validly availed of the remedies of motion for new
trial or reconsideration and petition for relief from judgment. In fact, petitioners filed a motion to reopen, which is
essentially a motion for new trial, with petitioners praying for the reopening of the case and the setting of further
proceedings. However, the motion was denied for having been filed out of time, long after the Decision became
final and executory.

Conceding that petitioners became aware of the Decision after it had become final, they could have still filed a
petition for relief from judgment after the denia of their motion to reopen. Petitioners claim that they learned of
the Decision only on 4 October 2001, or almost four (4) months from the time the Decision had attained finality.
But they failed to avail of the remedy.

© 2026 batas.org - Philippine Bar Review & Law-School Companion Page 3 of 8

Study hands-free: podcast-style lessons with read-along highlighting - batas.org



BATAS.org - Philippine Law Library G.R. NO. 156021. September 23, 2005

For failure to make use without sufficient justification of the said remedies available to them, petitioners could no
longer resort to a petition for annulment of judgment; otherwise, they would benefit from their own inaction or
negligence.[41]

Even casting aside the procedura requisite, the petition for annulment of judgment must still fail for failure to
comply with the substantive requisites, as the appellate court ruled.

An action for annulment of judgment is aremedy in law independent of the case where the judgment sought to be
annulled was rendered.[42] The purpose of such action is to have the final and executory judgment set aside so
that there will be arenewal of litigation. It is resorted to in cases where the ordinary remedies of new trial, appeal,
petition for relief from judgment, or other appropriate remedies are no longer available through no fault of the
petitioner,[43] and is based on only two grounds. extrinsic fraud, and lack of jurisdiction or denial of due
process.[44] A person need not be a party to the judgment sought to be annulled, and it is only essential that he
can prove his alegation that the judgment was obtained by the use of fraud and collusion and he would be
adversely affected thereby.[45]

An action to annul a final judgment on the ground of fraud lies only if the fraud is extrinsic or collateral in
character.[46] Fraud is regarded as extrinsic where it prevents a party from having a trial or from presenting his
entire case to the court, or where it operates upon matters pertaining not to the judgment itself but to the manner in
which it is procured. The overriding consideration when extrinsic fraud is alleged is that the fraudulent scheme of
the prevailing litigant prevented a party from having his day in court.[47]

To sustain their allegation of extrinsic fraud, petitioners assert that as a result of respondent’s deliberate omission
or concealment of their names, ages and residences as the other heirs of the decedent in his petition for alowance
of the will, they were not notified of the proceedings, and thus they were denied their day in court. In addition,
they claim that respondent's offer of afalse compromise even before the filing of the petition prevented them from
appearing and opposing the petition for probate.

The Court is not convinced.

According to the Rules, notice is required to be personally given to known heirs, legatees, and devisees of the
testator.[48] A perusal of the will shows that respondent was instituted as the sole heir of the decedent.
Petitioners, as nephews and nieces of the decedent, are neither compulsory nor testate heirg[49] who are entitled
to be notified of the probate proceedings under the Rules. Respondent had no legal obligation to mention
petitioners in the petition for probate, or to personally notify them of the same.

Besides, assuming arguendo that petitioners are entitled to be so notified, the purported infirmity is cured by the
publication of the notice. After al, personal notice upon the heirs is a matter of procedural convenience and not a
jurisdictional requisite.[50]

The non-inclusion of petitioners names in the petition and the alleged failure to personally notify them of the
proceedings do not congtitute extrinsic fraud. Petitioners were not denied their day in court, as they were not
prevented from participating in the proceedings and presenting their case before the probate court.

One other vital point is the issue of forum-shopping against petitioners. Forum-shopping consists of filing
multiple suits in different courts, either simultaneously or successively, involving the same parties, to ask the
courts to rule on the same or related causes and/or to grant the same or substantially same reliefs[51] on the
supposition that one or the other court would make a favorable disposition.[52] Obviously, the parties in the
instant case, as well as in the appealed case before the CA, are the same. Both cases deal with the existence and
validity of the aleged will of the decedent, with petitioners anchoring their cause on the state of intestacy. In the
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probate proceedings, petitioners position has always been that the decedent left no will and if she did, the will
does not comply with the requisites of avalid will. Indeed, that position is the bedrock of their present petition. Of
course, respondent maintains the contrary stance. On the other hand, in the petition for letters of administration,
petitioner Flores prayed for her appointment as administratrix of the estate on the theory that the decedent died
intestate. The petition was dismissed on the ground of lack of jurisdiction, and it is this order of dismissal whichis
the subject of review in CA-G.R. No. 74924. Clearly, therefore, there is forum-shopping.

Moreover, petitioners failed to inform the Court of the said pending case in their certification against forum-
shopping. Neither have they done so at any time thereafter. The Court notes that even in the petition for
annulment of judgment, petitioners failed to inform the CA of the pendency of their appeal in CA-G.R. No.
74924, even though the notice of appea was filed way before the petition for annulment of judgment was
instituted.

WHEREFORE, the petition is DENIED. Costs against petitioners.

SO ORDERED.

Puno, (Chairman), Austria-Martinez, Callgo, Sr., and Chico-Nazario, JJ., concur.
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