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TINGA, J,:

This is a petition for review seeking to set aside the 15 August 2000 Order[1] of the Regional Trial Court, Branch
6, Cebu City, 7th Judicial Region as well as its 19 February 2002 Order,[2] denying petitioner’s Motion for
Reconsideration.

The instant case traces its origin to an action for Partition filed by Pantaleon U. del Rosario and his son,
respondent Vicente B. del Rosario, before the Regional Trial Court, 7th Judicial Region, Branch 11 of Cebu City.
In the Amended Complaint,[3] petitioner Teresita Reyes-de Leon was impleaded as a defendant, being one of the
heirs of the late spouses Pantaleon S. del Rosario and Ceferina Llamas. Plaintiffs therein, Pantaleon U. del
Rosario and Vicente B. del Rosario, are cousin and nephew, respectively, of the petitioner. The case involved
several parcels of land collectively grouped as follows: “Tupas Properties,” “Asinan Properties,” “Figueroa
Property,” “Barili Properties,” “Mambaling Properties,” “Negros Properties,” and “Other Properties.”[4]
Plaintiffs therein claimed that petitioner executed a deed of absolute sale in favor of Vicente B. del Rosario
covering all of her shares in the properties sought to be partitioned.[5]

In her Answer dated 10 November 1998, petitioner claimed that she did not execute any deed of sale in favor of
Vicente B. del Rosario.[6] She further averred that the only portions of her inheritance she ever sold were her
shares in the Asinan and Negros properties, which she sold in favor of Pantaleon U. del Rosario, and the late
Vicente S. del Rosario.[7]

In December 1999, petitioner filed a Complaint for declaration of nullity of deed of sale with damages before the
Regional Trial Court of Cebu City.[8] She stated that on 14 December 1983, she sold her one-half (1/2) share in
the Asinan Properties to Pantaleon U. del Rosario, respondent’s father.[9] However, petitioner was shocked
when, sometime in August 1996, she learned from her cousins, who were defendants in the initial partition case
filed by the respondent, that respondent Vicente B. del Rosario was claiming all of her shares in the estate of
Ceferina Llamas, her maternal grandmother. The claim is based on a deed of absolute sale purportedly signed by
petitioner on 20 January 1985,[10] which according to her, covers the same Asinan properties sold to
respondent’s father and for the same consideration. However, the deed, she further alleged, fraudulently added
the phrase “including any and all of her shares, rights and interests on all other real estate properties together with
their improvements which she acquired by inheritance from the estate of the late Ceferina Llamas Vda. De Del
Rosario.”[11] In addition, petitioner sought to recover P500,000.00, as moral damages for respondent’s refusal to
admit the nullity of the deed, and for his continued and unjust claim over her properties.

Upon the filing of the Complaint for declaration of nullity, petitioner moved for the suspension of the partition
proceedings. On 19 January 2000, Judge Victorino U. Montecillo, presiding judge of the partition court, granted
the motion with the following order, to wit:
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“In her motion dated December 20, 1999 defendant Teresita de Leon prayed for the suspension of the trial of
this case on the ground that plaintiff Vicente B. del Rosario would have no cause of action in the instant case
should she prevail in Civil Case No. CEB-24698 wherein she sought to declare as null and void the deed of
sale she allegedly issued in favor of Vicente B. del Rosario. Plaintiffs filed an opposition stating that by filing
Civil Case No. CEB-24698 movant is guilty of forum shopping and splitting a cause of action.

. . . .

Movant’s cause of action in Civil Case No. CEB-24698 is entirely different which cannot and should not be
incorporated in the instant case. Since the partition sought by plaintiffs in the instant case includes the
properties subject of Civil Case No. CEB-24896 there is merit in movant’s motion to suspend this case.”[12]

Meanwhile, respondent filed a Motion to Dismiss[13] petitioner’s Complaint, alleging that, having failed to raise
the issue of nullity as a compulsory counterclaim in her Answer in the partition case, petitioner is barred from
filing the action for declaration of nullity following Section 2, Rule 9 of the Rules of Court.[14] Furthermore, he
alleged that petitioner is guilty of forum-shopping since the same transactions and essential facts and
circumstances are involved in the action for declaration of nullity and in the partition case.[15]

In the interim, the partition case was raffled to Branch 5, RTC Cebu which was then presided by Judge Ireneo Lee
Gako, Jr. In an Order dated 14 July 2000,[16] the new partition court set the preliminary conference for the case,
and in fact held a preliminary conference on 29 July 2000. In its Order dated 15 August 2000,[17] the partition
court ordered the parties to submit to the court a list of uncontested properties. As a result of the preliminary
conference, the parties agreed to partition an uncontested portion of the estate.[18]

Likewise on 15 August 2000, the Complaint for declaration of nullity was eventually dismissed by Branch 6, RTC
Cebu, this time presided by Judge Ireneo Lee Gako, Jr. The trial court ratiocinated that the issue of ownership
should be determined and resolved in the partition case.[19] It also noted that the filing of a separate action to
determine the real owner of the properties in issue and sought to be partitioned would result in multiplicity of
suits.[20] Petitioner sought the reconsideration of the Order dated 15 August 2000, but the same was denied in the
trial court’s 19 February 2002 Order, issued this time by Judge Anacleto L. Caminade.[21] Hence, the instant
petition.

While the petition was pending, petitioner died and was substituted by her heirs, namely: Michael Alain Reyes De
Leon and Isidro de Leon.[22]

Petitioner raises the following issues:[23]

- Whether or not a party raising the defense of inexistence or nullity of deed of sale in a partition case (which
deed is made as one of the bases of the plaintiff’s prayer for partition therein) is barred from filing an entirely
separate action for declaration of nullity of the same deed on the ground of multiplicity of suits and
forum-shopping.

- Whether or not the final January 19, 2000 Order of the trial court in the partition case (suspending the
proceeding therein on the ground that the Declaration of Nullity of Deed of Sale cannot be incorporated in the
partition case) will be adversely affected by the dismissal of the instant case.

On the other hand, respondent submits a lone issue, to wit:

- Whether or not this petition should be dismissed on the ground of litis pendentia and forum-shopping because
of the pendency of the partition case.

The parties are agreed that the issues of forum-shopping and litis pendentia are determinative of this case.
Essentially, however, the two issues are two sides of a coin.
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The petition which raises only questions of law is devoid of merit.

Forum-shopping consists of filing multiple suits in different courts, either simultaneously or successively,
involving the same parties, to ask the courts to rule on the same or related causes and/or to grant the same or
substantially same reliefs,[24] on the supposition that one or the other court would make a favorable
disposition.[25]

In the case of Ayala Land, Inc., v. Valisno,[26] we held that:

“Forum shopping exists when the elements of litis pendentia are present or where a final judgment in one case
will amount to res judicata in the other. Litis pendentia requires the concurrence of the following requisites:

- Identity of parties, or at least such parties as those representing the same interests in both actions;

- Identity of rights asserted and reliefs prayed for, the reliefs being founded on the same facts; and

- Identity with respect to the two preceding particulars in the two cases, such that any judgment that may be
rendered in the pending case, regardless of which party is successful, would amount to res adjudicata in the
other case.”[27]

As can be clearly seen from the records of the case, the parties in Civil Case CEB-17236, or the partition case, are
likewise the parties in Civil Case CEB-24698, the action for declaration of nullity. In the latter case, they filed the
complaint or were impleaded, as the case may be, on account of their purported shares in the very estate sought to
be partitioned in the former. In both cases, petitioner asserted that she did not sell to respondent any of her shares
in the estate except in two properties and on that basis sought the declaration of nullity of the disputed deed of
absolute sale relied upon by the respondent. Consequently, the determination of ownership in either case would
amount to res judicata in regard to the other.

The question of validity or nullity of the deed of sale, as well as the claim for damages, is necessarily and
logically intertwined with the partition case. Only the shares in the lots which are determined to have been validly
sold to the respondent may be included in the action for partition. Conversely, shares in the lots which were not
validly disposed of by the petitioner shall have to be excluded in the order of partition. Indeed, only properties
owned in common may be the object of an action for partition. Put elsewise, an order of partition presupposes a
state of co-ownership as the status quo ante. This is implicit from Rule 69[28] on Partition which provides in
Section 2 thereof that if after trial the court finds that the plaintiff is entitled to the partition sought, “it shall order
the partition of the real estate among all the parties in interest.” Of course, this rule of procedure carries out the
substantial right conferred by the Civil Code on co-owners. Article 494 of the Code provides that “(e)ach
co-owner may demand at any time the partition of the thing owned in common, insofar as his share is concerned.”

The issue of ownership or co-ownership, to be more precise, must first be resolved in order to effect a partition of
properties. This should be done in the action for partition itself. As held in the case of Catapusan v. Court of
Appeals:[29]

“In actions for partition, the court cannot properly issue an order to divide the property, unless it first makes a
determination as to the existence of co-ownership. The court must initially settle the issue of ownership, the
first stage in an action for partition. Needless to state, an action for partition will not lie if the claimant has no
rightful interest over the subject property. In fact, Section 1 of Rule 69 requires the party filing the action to
state in his complaint the “nature and extent of his title” to the real estate. Until and unless the issue of
ownership is definitely resolved, it would be premature to effect a partition of the properties. xxx.”

In the case of Viloria v. Court of Appeals,[30] the heirs of deceased co-owners of a parcel of land sought the
partition thereof. The surviving co-owner opposed the action, contending that the deceased co-owners had sold
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and conveyed their shares to him prior to their demise. The trial court ruled that the decedents remained
co-owners of the lot as there was no effective conveyance of their shares which upon their demise were inherited
by their heirs. On appeal, the Court Appeals affirmed the ruling of the trial court, with the modification that the
deed of sale which defendant therein relied upon was not valid as such since it merely constituted an express trust.
Before this Court, petitioner ascribed to the appellate court grave error in assuming jurisdiction over the validity
of the deed of sale as it was never raised as an issue in the partition case. We held that:

“xxx. In the action for partition private respondents claimed that they were co-owners of the property subject
thereof hence entitled to their share, while petitioner denied their claim by asserting that their rights were
supplanted by him by virtue of the deed of absolute sale. As a result, the issue of co-ownership and the legality
of the 1965 sale have to be resolved in the partition case. As enunciated in Catapusan v. CA, until and unless
the issue of ownership is definitely resolved, it would be premature to effect a partition of the properties. Thus,
the appellate court did not exceed the limits of its jurisdiction when it ruled on the validity of the 1965
sale.”[31]

The trial court pursued the same tack in this case. It held that as the partition court, it should determine and
resolve the issue of ownership of the properties subject of the disputed deed of absolute sale. As it pointed out,
petitioner had already raised the allegation of nullity as a defense. It also agreed with the respondent that
petitioner raised in the partition case the issue of “whether or not defendant Teresita de Leon validly sold all her
shares in the inheritance to plaintiff Vicente B. del Rosario.”[32]

Moreover, in the Verification[33] for the Complaint for declaration of nullity, petitioner claimed that “I have not
commenced any other action or court proceeding involving the same issues in the Supreme Court, the Court of
Appeals, or in any other Tribunals or Agency,” and that “to the best of my knowledge, no such action or
proceeding is pending in the Supreme Court, the Court of Appeals, or in any other Tribunals or Agency.” The
veracity of these statements is belied by petitioner herself. In her Complaint, petitioner alleged that herein
respondent is claiming all of her shares in the estate of Ceferina Llamas, based on a deed of absolute sale
purportedly signed by her,[34] and that she was informed of the existence of the said instrument by her cousins
when the same was alleged in the partition case.[35] She even filed her Answer to the Amended Complaint and
claimed therein that she did not sell any share, much more all of her shares to respondent. It is thus clear that she
was aware of the partition case and that she even participated therein when she filed her Complaint.

Doubtlessly, petitioner made a false or untrue certification of non-forum shopping.

To split the proceedings into declaration of nullity of the deed of sale and trial for the partition case, or to hold in
abeyance the partition case pending resolution of the nullity case would result in multiplicity of suits, duplicitous
procedure and unnecessary delay, as the lower court observed.[36] The conduct of separate trials of the parties’
respective claims would entail a substantial duplication of effort and time not only of the parties but also of the
courts concerned. On the other hand, it would be in the interest of justice if the partition court hears all the actions
and incidents concerning the properties subject of the partition in a single and complete proceeding.

After all, the issue of nullity can be properly ventilated before the partition court. Thus, even with the dismissal of
the action for nullity, petitioner is not without recourse. She can still dispute the execution of the deed of absolute
sale and assert her rights to the properties subject of the said instrument in the partition case. There is no need for
a separate case to resolve the matter.

In light of the foregoing, it is obvious that petitioner resorted to forum-shopping.

Also present here is litis pendentia.

Petitioner asserts that the action for partition and the declaration of nullity involve distinct and separate causes of
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action. While the first calls for the determination of their respective rights to the inheritance, the second is a
redress for relief for the fraudulent act committed by one party on the property rights of the other.

At first glance, the second case for declaration of nullity appears to have a different cause of action. However, a
closer examination reveals that the second case partakes the nature of a compulsory counterclaim.

A compulsory counterclaim, as held in the case of Ponciano v. Parentela,[37] is any claim for money or other
relief which a defending party may have against an opposing party, which at the time of suit arises out of, or is
necessarily connected with, the same transaction or occurrence that is the subject matter of plaintiff’s complaint.
It is compulsory in the sense that if it is within the jurisdiction of the court, and does not require for its
adjudication the presence of third parties over whom the court cannot acquire jurisdiction, it must be set up
therein, and will be barred in the future if not set up.[38]

For this reason, a compulsory counterclaim cannot be the subject of a separate action but should instead be
asserted in the same suit involving the same transaction or occurrence which gave rise to it.[39] To determine
whether a counterclaim is compulsory or not, the Court has devised the following tests: (1) Are the issues of fact
or law raised by the claim and the counterclaim largely the same? (2) Would res judicata bar a subsequent suit on
defendant's claim absent the compulsory counterclaim rule? (3) Will substantially the same evidence support or
refute plaintiff’s claim as well as the defendant's counterclaim? and (4) Is there any logical relation between the
claim and the counterclaim?[40] The instant case reveals affirmative answers to all the foregoing questions.

Clearly, petitioner’s action for declaration of nullity and respondent’s claim anent his share in the partition case
stemmed from the same disputed deed of sale. An adjudication of validity or nullity of the deed of sale in any of
the two cases would constitute res judicata. It is beyond doubt that the same evidence would be utilized by the
parties to prove their sides in both cases. The issue of nullity of the deed of absolute sale is necessarily connected
with the partition case since the resolution thereof will determine the proper shares of the parties in the estate
sought to be partitioned.

Petitioner raised the claim of nullity of the deed of absolute sale merely as a defense in her Answer to the
Amended Complaint, thus:

“6. xxx paragraphs 12, 13,14,15,19, and 21 are all denied because herein defendant never sold her shares to
plaintiff Vicente B. del Rosario. The only portions of the inheritance she ever sold were the Asinan Properties
in favor of plaintiff Pantaleon U. del Rosario and Negros Properties in favor of the late Vicente S. Del
Rosario;”[41]

That is sufficient to contest the validity of the deed of sale for the purpose of excluding her shares from the
coverage of the partition case. But her failure to set up the corresponding claim for damages in the partition case
precludes her from filing a separate case or pursuing it, as she did with her institution of the action for declaration
of nullity. As a compulsory counterclaim, the same is now barred.[42]

Additionally, petitioner’s action for damages pertains to the alleged moral damages she suffered because of
“defendant’s refusal to admit the nullity of the deed of absolute sale, and because of his continued and unjust
claim over plaintiff’s properties despite his knowledge of its baselessness, plaintiff suffered wounded feelings,
sleepless nights, serious anxiety, and the like.”[43] These are allegations which are proper subjects of a
compulsory counterclaim, which should have been raised in the partition case, which unfortunately, she did not.

Now, the second issue raised by the petitioner.

What sets this case apart from the usual is the fact that the partition court itself initially suspended the proceedings
therein after making a pronouncement that petitioner’s cause of action in the second case being different, it
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ordained that the second case should not be “incorporated” in the partition case.[44] This is the thrust of the
second issue.

Petitioner claims that the suspension order of the partition court would be affected by or run counter to the
dismissal of the partition case itself. She makes issue of the fact that respondent did not make any move to set
aside the pertinent order by any mode of relief. She further argues that the order, along with the partition court’s
denial of respondent’s motion for reconsideration, is now final and cannot be affected or disturbed by the
dismissal of the instant case.

We are not convinced.

To begin with, the partition court was not in a position to determine the issue of whether or not petitioner’s action
for declaration of nullity involves a cause of action separate or distinct from the cause of action in the partition
case pending before it. The issue was appropriately within the competency of the other RTC branch before which
the action for nullity claim was pending. Out of deference and respect to its co-equal branch, the partition court
could have merely suspended the proceedings, as it did, in view of the pending action for declaration of nullity.

Nonetheless, the suspension order issued by Judge Victorino U. Montecillo presiding over the partition court, as
well as his order denying the motion for reconsideration,[45] are provisional in nature. Both orders have no
bearing on the final outcome of the issues of ownership and nullity of the deed of sale and, eventually, the
decision in the partition case. The partition court could resume hearing the case, as in fact it did when it called for
a preliminary conference on 29 July 2000.[46] Actually, the partition court started to partition the uncontested
portions of the estate, even virtually disregarding the suspension order it issued earlier. That respondent did not
resort to other remedies to set aside the said orders is of no moment, as the resumption of proceedings and the
issuance of said orders by the new Judge presiding over the partition court have rendered the 19 January 2000
Order of Judge Montecillo functus oficio. As such, we see no reason why the dismissal of the nullity case should
adversely affect the proceedings in the partition case.

WHEREFORE, the Petition for Review on Certiorari dated 30 April 2002 is DENIED. The 15 August 2000 and
the 19 February 2002 Orders of the Regional Trial Court of Cebu, Branch 6 dismissing the Complaint in Civil
Case No. CEB-24698 are hereby AFFIRMED. Costs against the petitioner.

SO ORDERED.

Puno, (Chairman), Austria-Martinez, Callejo, Sr., and Chico-Nazario, JJ., concur.

[1] Rollo, p. 48.

[2] Id. at 53.

[3] Civil Case No. CEB-17236, filed before the Branch 11, 7th Judicial Region, Cebu City; Rollo, p.90.

[4] Id. at 91-97.

[5] Id. at 97.

[6] Id. at 103.

[7] Id. at 104

[8] Id. at 55. The case was docketed as Civil Case CEB-24698 and eventually raffled to Branch 6, RTC Cebu
City.

BATAS.org - Philippine Law Library G.R. No. 152862. July 26, 2004

© 2026 batas.org  ·  Philippine Bar Review & Law-School Companion Page 6 of 9

Study hands-free: podcast-style lessons with read-along highlighting - batas.org



[9] Id. at 61.

[10] Id. at 62.

[11] Id. at 62.

[12] Id. at 107.

[13] Id. at 76.

[14] Id. at 77.

[15] Id. at 78.

[16] Id. at 211.

[17] Id. at 212.

[18] Id. at 213.

[19] Id. at 51.

[20] Ibid.

[21] Id. at 53.

[22] Id. at 112, 133.

[23] Id. at 161.

[24] JOSE FERIA AND MARIA CONCEPCION S. NOCHE, CIVIL PROCEDURE ANNOTATED Vol. 1
(2001), p. 297.

[25] Gatmaytan v. Court of Appeals, 335 Phil. 155, 167 (1997).

[26] 381 Phil. 518 (2000).

[27] Ibid., citing Alejandrino v. Court of Appeals, 295 SCRA 536, 554 (1998) and Philippine Woman’s Christian
Temperance Union, Inc. v. Abiertas House of Friendship, Inc., 292 SCRA 785, 794 (1998).

[28] 1997 Rules of Civil Procedure.

[29] 332 Phil. 586, 590 (1996), citing De Mesa v. Court of Appeals, 231 SCRA 773 (1994) and Fabrica v. Court
of Appeals, 146 SCRA 250(1986).

[30] 368 Phil. 851 (1999).

[31] 368 Phil. 851, 859 (1999).

[32] Rollo, p. 203.

[33] Id. at 64.

[34] Id. at 62.

[35] Id. at 63.

[36] Id. at 51.

[37] 387 Phil 621, 627 (2000), citing Cabaero v. Cantos, 271 SCRA 391 (1997).

BATAS.org - Philippine Law Library G.R. No. 152862. July 26, 2004

© 2026 batas.org  ·  Philippine Bar Review & Law-School Companion Page 7 of 9

Turn this case into an audio lecture - facts, issues, ruling and doctrine - at batas.org



[38] Financial Building Corp. v. Forbes Park Assoc., Inc., 392 Phil. 895, 902 (2000).

[39] Ibid.

[40] Ibid.

[41] Rollo, p.104.

[42] Rule 9, Sec. 2 of the Rules of Court.

[43] Rollo, p. 63.

[44] See Order dated 19 January 2000. Supra note 12.

[45] Id. at 108.

[46] Id. at 211.

BATAS.org - Philippine Law Library G.R. No. 152862. July 26, 2004

© 2026 batas.org  ·  Philippine Bar Review & Law-School Companion Page 8 of 9

Bar review courses, mock exams and a study planner that keeps you on pace - batas.org



ABOUT BATAS.ORG

Study smarter at BATAS.org
The Philippine bar review and law-school companion built around how your brain actually remembers.

The complete Philippine law library - free for everyone.
More than 100,000 Supreme Court decisions, Republic Acts, and executive issuances - full-text searchable, browsable
by category and year, and always free. No paywall, no login. This PDF came from it.

Audio case-brief lectures.
Any decision becomes a podcast-style lecture - facts, issues, ruling, and doctrine - with read-along highlighting and a
hands-free presentation mode. Study while commuting, working out, or resting your eyes.

Bar review built on the science of memory.
Complete, sequenced courses for all eight bar subjects, narrated like podcasts and reinforced with retrieval practice and
spaced review - the study techniques with the strongest evidence behind them.

The full law-school curriculum.
One subscription unlocks the entire J.D. curriculum - every subject, every lesson, with your progress tracked down to
the paragraph so you can pick up exactly where you left off, on any device.

Mock exams that tell you where you stand.
Timed multiple-choice exams graded instantly, with per-subject score breakdowns and focus suggestions that point you
at your weakest topics first.

A study planner that keeps you on pace.
Set your schedule and BATAS tells you every day whether you are on track for bar day - and exactly which lesson to
take next.

Start free at https://batas.org
The law library is free forever - and your first lesson is one click away.

The text of this document is an official public record and remains in the public domain. Formatting, presentation, and compilation © 2026
batas.org.

Downloaded free from the batas.org Law Library. Share it freely - the library is free for every law student, bar reviewee, and practitioner.

BATAS.org - Philippine Law Library G.R. No. 152862. July 26, 2004

© 2026 batas.org  ·  Philippine Bar Review & Law-School Companion Page 9 of 9

Study hands-free: podcast-style lessons with read-along highlighting - batas.org


