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PUNO, J.:

The case at bar arose from the complaint for damages filed by spouses Jose Tabusares, Sr. and Rebecca Tabusares
against petitioners, Endreo A. Magbanua, Vallacar Transit, Inc., and/or its corporate officials for the tragic death
of their son, Jury Tabusares, in a vehicular mishap involving a Ceres Liner Bus owned and operated by
petitioners. The case was docketed as Civil Case No. 4654 before the Regional Trial Court of Negros Occidental,
Branch 48, Bacolod City.

The facts, asfound by thetrial court, are as follows:

At about 4:30 o' clock in the afternoon of October 25, 1986, a Ceres Liner Bus No. 154 with Plate No. GVG
469, driven by Endreo Magbanua and owned and operated by Vallacar Transit, Inc., and an Amante Type
Jeepney bearing Plate No. FBN 996, driven by Felipe Palacios and owned by Salvador Algara, Sr. figured in a
vehicular accident along the national road at Hda. Mabuhay, Gil Montilla, Sipalay, Negros Occidental. The
Ceres Liner Bus bumped the rear portion of the Amante Type Jeepney while both vehicles were running
downhill on the same direction towards the town of Sipalay from the North. Due to the impact, severa
passengers of the Amante Type Jeepney were thrown out and ran over by the Ceres Liner Bus and died as a
result of the injuries they sustained. (O)ne of those killed was Jury Tabusares, 27 years of age, single, an
employee of the Maricalum Copper Mines as Oiler 2B and was then receiving P1,256.00 monthly salary plus
P510.00 cost of living allowance (COLA) or atotal monthly income of P1,766.00. Jury Tabusares was the son
of the plantiffs Jose Tabusares, Sr. and Rebecca Tabusares. Immediately before the bumping accident, the
Ceres Liner Bus's driver, Endreo Magbanua, was trying to overtake the Amante Type Jeepney ahead of him
and he said that he did not apply his brakes because he cannot overtake if he will slow down. The Amante
Type Jeepney was overloaded with 35 passengers and some of them clinging on its sides and some were riding
on the roof. While the Ceres Liner (B)us was about one and a half (1¥2) meters from the Amante Type Jeepney,
the bus driver saw that the jeepney went zigzagging on the middle of the road and since he could not control
the bus anymore it bumped the rear portion of the jeep.

After a careful perusal of the circumstances of the case, the (c)ourt finds that the Amante Type Jeepney, as
testified to by its own driver, Felipe Palacios, was not a passenger jeepney but a private vehicle which is used
by its owner Salvador Algara, Sr., who is an ambulant peddler in his peddling business. But, although not for
passengers, it was carrying 35 passengers at the time of the bumping accident on October 25, 1986 as testified
to by Traffic Investigator Pfc. Praxedes Campillanos of the Sipalay Police Command, Sipalay, Negros
Occidental. This jeep had a seating capacity of only 16 passengers but it was made to accommodate passengers
on its roof and some were clinging on its side. This act is not only gross negligence but it was violative of the
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traffic rules and regulations. On the other hand, the (c)ourt also finds that the driver of the Ceres Liner Bus was
driving his vehicle negligently and recklessly because Endreo Magbanua testified and admitted that while
driving the bus downhill and following the Amante type Jeepney ahead of him, he did not apply his brakes
because he was trying to overtake when he bumped the jeep on its rear portion. This act was negligent and
reckless because Endreo Magbanua could have avoided the bumping of the jeepney had he applied his brakes
considering that he has the last clear chance to prevent a collision by slowing down and reducing speed.[1]

The tria court found that the negligent acts of the drivers of both the jeepney and the Ceres Liner Bus combined
in directly causing the death of Jury Tabusares. It therefore held both drivers solidarily liable for damages. The
court ruled:

WHEREFORE, in view of the foregoing considerations, judgment is hereby rendered ordering and
condemning the defendants Endreo A. Magbanua, Vallacar Transit, Inc., thru and represented by its corporate
official Ricardo Yanson, Felipe T. Palacios and Salvador Algara, Sr. to pay jointly and severally to the
plantiffs, asfollows:

- The sum of P50,000.00 as indemnity for the death of Jury Tabusares;
- The amount of P699,336.00 as indemnity for the loss of the earning capacity of the late Jury Tabusares,

- The amount of P27,600.00 as reimbursement for actual expenses in connection with the death and burial of
the said deceased;

- The amount of P10,000.00 as moral damages; and
- The sum of P10,000.00 as reasonable attorney’s fees.

The cross-claim of defendant Salvador Algara, Sr. against the defendants Endreo A. Magbanua and Vallacar
Transit, Inc., represented by its corporate official Ricardo Y anson, is hereby allowed and defendants Endreo A.
Magbanua and Vallacar Transit, Inc., represented by it (sic) corporate official Ricardo Yanson are hereby
ordered to indemnify Salvador Algara, Sr. in such amount as he may be required to pay as damages to the
herein plaintiffs.

The counterclaims of the defendants against the plaintiffs are hereby dismissed for lack or merit.

SO ORDERED.[2]

Petitioners appealed to the Court of Appeals. They prayed that the decision of the trial court be reversed insofar as
their liabilities are concerned.[ 3]

During the pendency of the appeal, Jose Tabusares, Sr. and his wife, Rebecca, passed away. On May 18, 1999, the
Court of Appeals approved the substitution of the late spouses by their heirs, namely: Jose Tabusares, Jr., EvaT.
Lafiguera, Nona C. Tabusares, Jun C. Tabusares, Fe C. Tabusares and Jax C. Tabusares.[4]

On March 13, 2001, the Court of Appeals rendered its decision. It affirmed the factual findings of the tria court,
but modified the award of damages, reducing the amount of lost earning to P374,392.00. It made the following
computation:

In the case at bar, the victim Jury Tabusares was twenty- seven (27) years old at the time of death. With 65
years as the given life expectancy in the Philippines, the victim was expected to live for another thirty-eight
(38) years. In respect of income, the victim was receiving the amount of P1,766.00 as total monthly income or
agross yearly income of P21,192.00. Multiplied by 38, the number of years the victim is expected to continue
living, the amount arrived at is P748,784.00 using the formula 2/3 x [80-27] x 21,192.00. From the said figure
must be deducted the reasonable amount of P374,392.00 or 50% thereof representing the living and other
necessary expenses of the deceased had he continued to live. Hence, the lost earnings of the deceased should
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be P374,392.00.[5]

Petitioners filed a partial motion for reconsideration of the decision of the Court of Appeals, praying for a
reduction of the amount of damages for loss of earning capacity. The Court of Appeas denied the motion.[6]
Hence, this petition.

Petitioners, while accepting the factual findings of the trial court and the appellate court, now assail the latter's
computation of the award of damages for loss of earning capacity. They contend that there are varying
computations used in the decisions of this Court. In People vs. Lopez,[7] the Court applied the following formula:

2/3 X (80-27) x P21,192.00 — 50%

However, the following formula was employed in People vs. Muyco, et a.:[8]

2/3x (80— 27) x P21,192.00 — 80%

The difference lies in the computation of the net income of the victim. In the Lopez case, net income was derived
by deducting 50% of the gross annual income, while in the Muyco case, the amount deducted was 80% of the
gross annual income. The Court of Appeals followed the computation in People vs. Lopez as it was “the
prevailing case law at the time of the decision appealed from was promulgated and unmistakably more favorable
to the heirs of the deceased xxx.”[9] Petitioners argue that the instant case was decided by the Court of Appeals
one year and six months after the promulgation of People vs. Muyco, therefore, the Court should apply the
computation in the latter case.[10]

On the other hand, the respondents, in their comment, cite other cases decided after the Muyco case where the
Court applied the formula in the Lopez case. They submit that the computation in People vs. Lopez should be
applied in this case.[11]

The petition is devoid of merit.

Article 2205 of the New Civil Code allows the recovery of damages for “loss or impairment of earning capacity
in cases of temporary or permanent personal injury.” Such damages covers the loss sustained by the dependents or
heirs of the deceased, consisting of the support they would have received from him had he not died because of the
negligent act of another. The lossis not equivalent to the entire earnings of the deceased, but only that portion that
he would have used to support his dependents or heirs. Hence, we deduct from his gross earnings the necessary
expenses supposed to be used by the deceased for his own needs. The Court explained in Villa Rey Transit, Inc.
vs. Court of Appealg[12] that:

(the award of damages for loss of earning capacity is) concerned with the determination of the losses or
damages sustained by the private respondents, as dependents and intestate heirs of the deceased, and that said
damages consist, not of the full amount of his earnings, but of the support they received or would have
received from him had he not died in conseguence of the negligence of petitioner’s agent. In fixing the amount
of that support, we must reckon with the ‘necessary expenses of his own living’, which should be deducted

from his earnings. Thus, it has been consistently held that earning capacity, as an element of damagesto one's
estate for his death by wrongful act is necessarily his net earning capacity or his capacity to acquire money,
‘less the necessary expense for his own living.” Stated otherwise, the amount recoverable is not loss of the

entire earning, but rather the loss of that portion of the earnings which the beneficiary would have received. In
other words, only net earnings, not gross earning are to be considered that is, the total of the earnings less
expenses necessary in the creation of such earnings or income and less living and other incidental expenses.

Aside from the loss sustained by the heirs of the deceased, another factor considered in determining the award of
loss of earning capacity is the life expectancy of the deceased which takes into account hiswork, lifestyle, age and
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state of health prior to the accident.[13]
Thus, the formula for the computation of unearned incomeis.

Net

life
gross
living
Earning

expectancy
X
annual less expenses

Capacity

income

Life expectancy is determined in accordance with the formula:

2/3 x [80 — age of deceased)]

The bone of contention in this case is the amount of living expenses that should be deducted from the deceased’' s
gross annual income -whether 50% or 80%.

A survey of more recent jurisprudence shows that the Court consistently pegged the amount at 50% of the gross
annual income.[14] We held in Smith Bell Dodwell Shipping Agency Corp. vs. Borjg 15] that when there is no
showing that the living expenses constituted a smaller percentage of the gross income, we fix the living expenses
at half of the gross income, thus:

In other words, only net earnings, not gross earnings, are to be considered; that is, the total of the earnings less
expenses necessary in the creation of such earnings or income, less living and other incidental expenses. When
there is no showing that the living expenses constituted a smaller percentage of the gross income, we fix the
living expenses at half of the gross income. To hold that one would have used only a small part of the income,
with the larger part going to the support of one’s children, would be conjectural and unreasonable. (emphasis
supplied)

There is no evidence in the case at bar whether the living expenses of the victim, Jury Tabusares, constituted a
bigger or smaller percentage of his gross income. In such case, it is fair to assume that it is 50% of his gross
annual income. Hence, we find that the Court of Appeals did not err in its computation of the award of loss of
unearned income to petitioner.

IN VIEW WHEREOF, the petition is DENIED. The assailed decision of the Court of Appealsis AFFIRMED.

SO ORDERED.

Quisumbing, Austria-Martinez, Callgjo, Sr., and Tinga, JJ., concur.
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