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STREET, J.:

We take occasion, from the presentation of a motion to rehear, to add a few words to an opinion already perhaps
unduly extended. Directing attention again to the interpretation of clause (d) of paragraph II of the profit-sharing
agreement, which is the central feature of the case, we note that the proponents of the motion reiterate their
contention to the effect that the discharge contemplated in that clause is merely a discharge of the guaranty,
so-called, to raise the capital which Sellner on the one part, and Haussermann and Beam on the other, had
respectively agreed to raise on or before May 6, 1914; and that the discharge of Haussermann and Beam from this
obligation left intact the broad obligation, expressed in paragraph I of the same contract, to do all in their power to
promote the Hanlon project. Upon this point counsel say that not only the language but the punctuation of clause
(d) shows conclusively that the antecedent of the word "obligation," twice employed therein, is the guaranty, or
promise, to obtain the subscriptions within the period stated.

This may possibly be true, but the statement is apparently barren of significance; for when the contract is carefully
examined, it will be found that this promise (guaranty?) expresses exactly the principal thing that these parties had
agreed to do towards realizing the project. To be more specific: In one of the introductory clauses of the contract
it is recited that the parties have agreed to cooperate and assist Hanlon in the flotation of the project for the
rehabilitation of the Benguet Consolidated Mining Company; in paragraph I it is stipulated that each shall do all in
his power to float said project and make the same a success; and in paragraph II it is agreed that said project shall
be floated by the raising of capital in a certain manner and within a certain time. In other words, that which in the
beginning is expressed in general terms as an undertaking to cooperate is finally reduced by a process of
definition to the precise obligation indicated in the mutual promises of Sellner, Haussermann, and Beam, to raise
the necessary capital within the period of six months. Of course nobody will be misled, by the use of the verb
guarantee in clause (d), into supposing that the obligation there created is of a distinct type, different from that
created by any ordinary and direct promise. In its ordinary significance the word "guarantee" implies the creation
of a collateral obligation, but here it is evidently used for emphasis simply in the sense of promise.

What has been said shows the impossibility of separating the duty of the three associates above-mentioned to
assist in the promotion of the Hanlon project from the more specific duty to raise the necessary capital in the
particular manner set forth in clause (d). When the one obligation was discharged the other was necessarily
extinguished also.

A single observation will be made upon another point, which may be indicated in the following question: What
are the conditions under which an attorney in fact is bound to exercise a power in behalf of and for the benefit of
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his principal? Manifestly, before the attorney in fact can be held liable for the breach of duty towards his principal
there must have existed a specific obligation on the part of the attorney in fact to act for the principal. Such
obligation is sometimes discoverable from an examination of the power itself, but is more often discoverable by
implication in the circumstances surrounding the parties and their special relations with reference to each other
and the subject-matter of the power.

In the present case the specific power of attorney executed by Hanlon in favor of Beam on November 10, 1913,
prior to Hanlon's departure for the United States, clearly shows that it was executed in relation with the contracts
of November 5 and 6, and was to be used in carrying those contracts into effect. Those contracts, however, as we
have shown in the principal opinion, failed and became inoperative without fault of the defendants on May 6,
1914; and so far as the record shows, there was no act which could have been done in furtherance of those
contracts prior to that date which was neglected by Beam under that power.

But it will be said that, even conceding that Beam was under the positive duty to act for Hanlon under the power
of attorney in the matter of rehabilitating the mine after the sixth of May, nevertheless as he did afterwards in fact
proceed in that matter under new and different auspices, he must now be held in equity to have been acting, in
cooperation with Haussermann, for the benefit of the old joint enterprise. The difficulty here is and this we
consider to be one of the fundamental fallacies underlying the case that the plaintiff is attempting to enforce an
equitable obligation inconsistent with the specific: contract. It is a well-known rule that no implied obligation,
either legal or equitable, is ever created or imposed by law in respect to a matter which has been made the subject
of express contract. Likewise, no implied duty can ever spring from the same soil where an express contract has
existed and has been discharged. It follows that the discharge of Haussermann and Beam under the express
provisions of clause (d), paragraph I, of the profit-sharing agreement, is a fatal obstacle to the creation of any
implied duty, legal or equitable, derived from that contract or from the relation of the parties as incident thereto.
The rights of the parties must be determined by the contract. And this applies not only with reference to the extent
of the contractual obligation but to the conditions under which the obligation was extinguished.

The motion to rehear is denied. So ordered.

Mapa, C. J., Araullo, Malcolm, Avanceña and Villamor, JJ., concur.

[1] See main decision in 40 Phil., 796.
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