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KAPUNAN, J.:

Before us is a petition for review on certiorari under Rule 45 of the 1997 Rules of Civil Procedure. Petitioners
assail the Decision of the Court of Appeals, Former Fifteenth Division, dated December 20, 1999 in CA-G.R. SP
No. 51729,[1] and its resolution, dated May 15, 2000 denying petitioners' motion for reconsideration.

The facts of the case are as follows:

Sometime in 1992, the National Federation of Labor (NFL) filed with the Department of Labor and Employment
(DOLE) a petition for certification election, alleging that its members, which included private respondents Prisco
Pepito, et al., were regular employees of petitioner Sandoval Shipyards, Inc. (SSI). Finding that the NFL members
were rank-and-file employees of SSI, the Med-Arbiter issued an order directing that a certification election be
held.

However, in a Resolution dated 25 November 1992, then Undersecretary Bienvenido Laguesma reversed the
Med-Arbiter's Order and ruled that there was a valid subcontracting agreement between SSI and its
subcontractors, and that no employer-employee relationship existed between SSI and private respondents, since
the latter were the employees of the subcontractors.[2]

In 1993, several cases for illegal dismissal were filed by private respondents against SSI and its President,
petitioner Vicente Sandoval. Private respondents alleged that they were employees of SSI and that sometime in
1985, some sections of the company were temporarily closed while others remained open. Later, some of them
were told to secure a Mayor's Permit then were made parties to contracts with SSI stipulating that they were
labor-only contractors. They averred further that after they organized a workers' union in 1992 to protect
themselves against SSI's persistent violation of labor standards, the company did not allow them to report for
work. Consequently, SSI's employees, including private respondent, went on strike on March 26, 1992. On April
6, 1992, SSI accepted its employees back to work, except those who were identified as officers and members of
the union. The company claimed that these persons were not its employees but those of the contractors. In their
complaint, private respondents prayed for reinstatement with backwages, damages and attorney's fees.

On December 27, 1996, the Labor Arbiter rendered its Decision in the illegal dismissal cases. He found that while
private respondents were illegally dismissed, they were not entitled to reinstatement with backwages, damages
and attorney's fees. The Labor Arbiter ruled that there was no employer-employee relationship between SSI and
private respondents, reasoning that said issue has been laid to rest in the November 25, 1992 resolution of
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Undersecretary Laguesma in the certification election case.[3]

Private respondents then appealed the decision of the Labor Arbiter to the National Labor Relations Commission
(NLRC), which affirmed the Labor Arbiter's decision.[4]

Not satisfied with the decision of the NLRC, private respondents appealed the same to the Court of Appeals. The
appellate court reversed the decision of the NLRC and held that SSI is the direct employer of private
respondents.[5] Petitioners filed a motion for reconsideration but the same was denied for lack of merit.[6]

Hence, the present appeal. Petitioners contend that the Court of Appeals erred in applying this Court's
pronouncement in Manila Golf & Country Club vs. Intermediate Appellate Court[7] that a decision in a
certification election case regarding the existence of an employer-employee relationship does not foreclose all
further dispute between the parties as to the existence or non-existence of such relationship. They contend that
such pronouncement is obiter dictum since the issue involved therein was whether or not the persons rendering
caddying services for the golf club's members and their guests in the club's courses or premises are employees of
Manila Golf and Country Club and therefore within the compulsory coverage of the Social Security System, not
the correctness of the Med-Arbiter's finding in the certification election case that no employer-employee
relationship existed between the golf club and the caddies.[8]

The Court does not agree with petitioner.

Our pronouncement in the Manila Golf case that the decision in a certification election case, by the very nature of
such proceeding, does not foreclose further dispute regarding the existence or non-existence of an
employer-employee relationship, was not obiter dictum as petitioners suggest, but rather was part of the resolution
of the main issue in said case.

Manila Golf involved three separate proceedings initiated by a group of caddies against Manila Golf and Country
Club, Inc.: (1) a petition for certification election, (2) a petition for compulsory arbitration, and (3) a petition for
compulsory social security coverage. In the certification election proceeding, the Med-Arbiter found that an
employer-employee relationship existed between the golf club and the caddies. On the other hand, the petition for
compulsory arbitration was dismissed by the Labor Arbiter upon finding that no employer-employee relationship
existed between Manila Golf and the caddies, which dismissal was later affirmed by the NLRC. The Social
Security Commission also dismissed the caddies' petition for compulsory social security coverage, stating that the
caddies were not employees of the golf club, but this ruling was later reversed by the Intermediate Appellate
Court.[9]

One of the questions in said case which this Court had to address in order to resolve the main issue was which of
the three proceedings should be recognized as being decisive of the issue regarding the existence of an
employer-employee relationship. It was in this context that the questioned pronouncement in said case was made.

Clearly, such pronouncement was not obiter dictum since the determination as to whether the finding of the
Med-Arbiter in the certification election case operates as res adjudicata, or bar by prior judgment, was necessary
in resolving the main issue therein.

The Court of Appeals correctly applied the ruling in Manila Golf & Country Club vs. IAC that "however final it
may become, the decision in a certification election case, by the very nature of such proceeding, is not such as to
foreclose all further dispute as to the existence, or non-existence of an employer-employee relationship"[10]
between SSI and private respondents herein.

It is established doctrine that for res adjudicata to apply, the following requisites must concur: (1) the former
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judgment or order must be final; (2) the court which rendered said judgment or order must have jurisdiction over
the subject matter and the parties; (3) said judgment or order must be on the merits; and (4) there must be between
the first and second actions identity of parties, subject matter and cause of action.[11]

This Court further explained in the Manila Golf case:

Clearly, implicit in these requisites is that the action or proceedings in which is issued the "prior Judgment"
that would operate in bar of a subsequent action between the same parties for the same cause, be adversarial, or
contentious, "one having opposing parties; (is) contested, as distinguished from an ex parte hearing or
proceeding. *** of which the party seeking relief has given legal notice to the other party and afforded the
latter an opportunity to contest it," and a certification case is not such a proceeding, as this Court has already
ruled:

"A certification proceeding is not a `litigation' in the sense in which this term is commonly understood, but a
mere investigation of a non-adversary, fact-finding character, in which the investigating agency plays the part
of a disinterested investigator seeking merely to ascertain the desires of the employees as to the matter of their
representation. The court enjoys a wide discretion in determining the procedure necessary to insure the fair and
free choice of bargaining representatives by the employees." (Citations omitted.)[12]

Considering the foregoing, both the Labor Arbiter and the NLRC therefore erred in relying on the pronouncement
of then Undersecretary Laguesma in the certification proceeding that there was no employer-employee
relationship between SSI and private respondents.

Moreover, the appellate court found that: (1) the so-called subcontractors do not have a license to engage in
subcontracting; (2) the salaries of private respondents are actually paid by SSI and are given to the subcontractors
who in turn give the salaries to the private respondents; (3) it was SSI which hired the private respondents and
placed them under their respective subcontractors; and (4) private respondents use SSI's tools and equipment in
their work.[13]

Based on these findings, the Court of Appeals was correct in declaring that the alleged subcontractors are in effect
"labor-only" contractors and are thus mere agents of petitioner SSI. The last paragraph of Article 106 of the Labor
Code is clear on this point:

There is "labor-only" contracting where the person supplying workers to an employer does not have substantial
capital or investment in the form of tools, equipment, machineries, work premises, among others, and the
workers recurited and placed by such person are performing activites which arwe directly related to the
principal business of such employer. In such cases, the person or intermediary shall be considered merely as an
agent of the employer who shall be responsible to the workers in the same manner and extent as if the latter
were directly employed by him.

The appellate court properly noted that the issue as to whether private respondents were illegally dismissed, which
was resolved in the affirmative by the Labor Arbiter, was not appealed by petitioners. Such ruling has therefore
attained finality. Thus, SSI, as the direct employer of private respondents, is liable to either reinstate them and pay
them backwages or to pay them separation pay. However, because there is not enough evidence on this matter,
there is a need to remand the case to the Labor Arbiter for further proceedings to determine whether or not there
are jobs still available for private respondents in SSI.

WHEREFORE, the petition is hereby DISMISSED and the decision of respondent Court of Appeals is hereby
AFFIRMED.
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SO ORDERED.

Puno, Pardo, and Ynares-Santiago, JJ., concur.
Davide, Jr., C.J., no part; a party was a former client when he was still in private practice of law.

[1] Frisco Pepito, et al., Petitioners, vs. National Labor Relations Commission (4[th] Division) and Sandoval
Shipyard, Inc. et al., Respondents.

[2] See Resolution of Undersecretary Bienvenido Laguesma dated November 25, 1992, Rollo, pp. 55-67.

[3] Decision of Labor Arbiter Dominador A. Almirante dated December 27, 1996, Id., at 73.

[4] Decision of the National Labor Relations Commission dated December 10, 1997, Id., at 81-91.
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(1992).

[13] See Decision of the Court of Appeals, Rollo, pp. 34-36; TSN of the proceedings before the Labor Arbiter,
November 9, 1995, Id., at 163-170
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